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“AS I See It” 


A Challenged Profession 


merica is traumatized. 
The horrifying events of 
September 11, 2001, are 
forever seared into the 
souls of every man, woman, and 
child. How we deal with this extraor- 
dinary challenge to our way of life 
will once again define our nation and 
republic for future generations. 
Meeting the challenges presented by 
these events to our legal system and 
profession is no less daunting. 

We have met these challenges in 
the past—in retrospect, it almost 
seems with ease. This great democ- 
racy, born of tyranny in 1776, firmly 
embedded in personal liberty, and 
sustained and strengthened in all 
the wars that followed, will win an- 
other. 

But the great sacrifices by past 
patriots and heroes —just like those 
present patriots and heroes who are 
working in the rubble of lower Man- 
hattan, the Pentagon, and that Penn- 
sylvania meadow— were not and are 
not making those sacrifices to 
weaken those things uniquely 
American, but rather to preserve 
and protect them. 

Which brings me to the point. 
What separates us as a nation from 
the demonic ideology that inflicted 
this pain upon us is our respect for 
each other and for the rule of law. 
Our laws prescribe the conduct of 
the men and women whom we have 
chosen to govern us. I have listened 
with growing concern to our na- 
tional and local leaders as they call 
for new laws that would weaken our 
civil liberties and increase police 


powers in the face of the perceived 
“new” threat of terrorism. I have 
observed no rational justification, 
yet, for such drastic suggestions. A 
good example of what I am talking 
about was discussed in one seg- 
ment of the CBS news program 60 
Minutes on Sunday, September 23. 
It seems that more than 2,000,000 
illegal aliens, who initially entered 
the U.S. legally, reside in our coun- 
try. The INS has no idea where they 
are, not because the laws are not in 
place to locate and deport them— 
the laws are on the books—but 
rather because the INS has chosen 
not to enforce those laws. 

Senator Robert Torricelli has re- 
cently called for a full investigation 
of what he characterizes as a “stun- 
ning... failure” by our intelligence 
services. But at the same time our 
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intelligence services apparently be- 
lieve they need broader powers to 
monitor communications, J.e., wire- 
taps, the phone system, the Internet 
... our homes? Critics say our intel- 
ligence services may have failed to 
maintain adequate “human intelli- 
gence assets,” relying far too much 
on electronic surveillance. Serious 
questions have been raised that must 
be answered before civil liberties are 
compromised. 

Don’t get me wrong. We need to do 
all that we can reasonably do to pre- 
vent a recurrence of the terrible 
events of September 11. But before 
you ask me, as an individual or es- 
pecially as a member of the legal pro- 
fession, to surrender personal free- 
dom or civil liberties, or to 
compromise the Bill of Rights, show 
me how that would have, or will, 
make a difference. Until then, being 
the skeptic that I am about things 
political, I'll view a government that 
tells me it needs to restrict my per- 
sonal freedom in order to protect us 
better as perhaps, just perhaps, a 
government that needs an excuse for 
not having adequately used the con- 
siderable power it already has... to 
protect us better. 

I applaud the decision of American 
Bar Association President Robert 
Hirshon to appoint a Task Force on 
Terrorism and the Law. The task 
force’s mission is to assist our na- 
tional and state leaders to “find an 
appropriate balance between na- 
tional security and individual liberty.” 

In making the announcement of 
the creation of the task force, Presi- 
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What separates us as a nation from the 
demonic ideology that inflicted this pain 
upon us is our respect for each other and 
for the rule of law. Our laws prescribe 
the conduct of the men and women whom 
we have chosen to govern us. 


dent Hirshon stated: “As Americans 
move forward from the shocking 
events of September 11 we must de- 
velop actions that permit prompt 
and effective investigation and pros- 
ecution of those responsible for these 
heinous acts. Additionally, we must 
prepare ourselves for the war 
against those rogue nations that 
have aided and abetted the terror- 
ists. But despite the special mea- 
sures we will need to battle terror- 
ism, we must remember that our 
strongest weapon against anarchy 
and human destruction continues to 
be the rule of law.” 

So, as sworn guardians of the rule 
of law, I call upon each member of 
the Bar to preserve and protect our 
hard-won Constitutional freedoms. 


“[I]f the passions of men are 
aroused and the restraints of law 
weakened, if not disregarded — 
these safeguards need, and should 
receive, the watchful care of those 
intrusted with the guardianship of 
the Constitution and laws. In no 
other way can we transmit to pos- 
terity unimpaired the blessings of 
liberty, consecrated by the sacrifices 
of the Revolution.” Ex Parte Milligan, 
71 US. 2, 124 (1866). 


TeRRY RUSSELL 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 
tion of the State of Florida; 


ers, 


ment of fact or law; 


lucre or malice. So help me God.” 


The general principles which should ever control the lawyer in the 
practice of the legal profession are clearly set forth in the following 
oath of admission to the Bar, which the lawyer is sworn on admission to 
obey and for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitu- 
“| will maintain the respect due to courts of justice and judicial offic- 


“| will not counsel or maintain any suit or proceedings which shall 
appear to me to be unjust, nor any defense except such as | believe to 
be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth and honor, and will 
never seek to mislead the judge or jury by any artifice or false state- 


“| will maintain the confidence and preserve inviolate the secrets of 
my clients, and will accept no compensation in connection with their 
business except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required by 
the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the 
cause of the defenseless or oppressed, or delay anyone’s cause for 
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Executive Directions 


In Tragic Aftermath, Your Bar Responds 


uring this month when we 

pause to reflect on our 

blessings, our thoughts 

naturally will be directed 
to those innocent lives that were lost 
in the terrorist attacks at the World 
Trade Center and the Pentagon and 
in a Pennsylvania field on Septem- 
ber 11. 

The tragedy of that day will live 
in our minds forever as will the im- 
age of the rescue teams’ tireless ef- 
forts. 

Individually, we can contribute to 
the Red Cross, Salvation Army, and 
other charities. Some of us have per- 
formed acts of kindness such as the 
collection of socks and tee shirts for 
New York City firefighters who must 
make frequent changes as a result 
of the overwhelming amount of de- 
bris and soot in the air around the 
cleanup area; use of casual dress 
programs to raise money for disas- 
ter relief; donation of boxes of 
bottled water and food for use by 
rescue workers; and providing a 
lease for office space to a law firm 
that lost its World Trade Center of- 
fices. 

Your Florida Bar has not been on 
the sidelines in responding to the 
emergencies of the legal communi- 
ties affected by this assault. 

Following Hurricane Andrew, the 
lawyers in Florida rallied to aid not 
only the victims in their personal 
struggles, but also to provide assis- 
tance to the court system and dis- 
placed lawyers as they tried to pick 
up the pieces of their practices and 
start over. Thus, we have some ex- 


perience with identifying the most 
pressing needs and the building ofa 
network within the legal community 
of how to help. 

Immediately following the World 
Trade Center disaster, the Bar’s 
Law Office Management Assistance 
Service began to share the lessons 
learned in Florida’s disaster with 
the New York State Bar and the City 
Bar of New York’s practice advisors. 
LOMAS director J.R. Phelps serves 
on the executive committee of the 
ABA’s Practice Management 
Advisor’s Committee and has been 
actively participating with other 
state bar practice management ad- 
visors by developing lists of com- 
puter and other consultants who 
have volunteered to aid recovering 
law firms. 

“Even the most comprehensive of 
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disaster plans, however, would not 
have anticipated the unthinkable 
where no one survived to carry on. A 
new chapter in disaster recovery will 
certainly have to be written by the 
bar and judicial leadership of New 
York,” Phelps has said. 

“In recent times the only mega- 
disaster of a magnitude anywhere 
near the dimension of the World 
Trade Center collapse was Hurri- 
cane Andrew in 1992. Fortunately, 
there was not the loss of life in that 
disaster and most significantly there 
was time to prepare,” Phelps added. 

By the time you read this column, 
The Florida Bar will have estab- 
lished a relief fund, tentatively 
called Florida Attorneys Charitable 
Trust (ACT) for victims of the Sep- 
tember 11 disaster. Currently, we are 
in the process of securing appropri- 
ate IRS treatment of this entity to 
ensure full tax benefits for contrib- 
uting lawyers. 

As we gather at our Thanksgiving 
dinner tables this month, we will 
pray for the families who have lost 
loved ones, our leaders, and our mili- 
tary. I told the Bar’s staff that these 
are times that will try our souls, 
hearts, and minds. I know that each 
of you will help in your own way just 
as your Bar is seeking to ease the 
burden of those who are suffering 
from this crime. 


JOHN F. HARKNESS, JR. 
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THE GREAT ESCAPE 


How to Draft Exculpatory Clauses 
That Limit or Extinguish Liability 


by Steven B. Lesser 


xculpatory clauses extinguish or limit liability 

of a potentially culpable party through the use 

of disclaimer, assumption of risk and indemni- 

fication clauses as well as releases of liability. 
For decades, Florida courts have wrestled with issues 
relating to the enforcement of exculpatory clauses where 
liability arises from personal injury, real estate, construc- 
tion, and commercial disputes. 

These provisions gain significance as parties seek to 
shift the monetary risk of business transactions to oth- 
ers. Frequently these clauses are showcased in contrac- 
tual agreements involving common carriers, promoters 
of sporting events, providers of design/construction ser- 
vices, and among participants to e-commerce transac- 
tions. As lawyers, we constantly draft and interpret ex- 
culpatory clauses hoping that the product of our efforts 
will withstand judicial scrutiny. Recognizing that the eco- 
nomic stakes often are high, counsel must be aware of 
the pitfalls associated with the drafting and interpreta- 
tion of such clauses. These issues should be of enormous 
interest to lawyers because when the deal goes sour, dis- 
gruntled clients may seek to recoup their losses by chal- 
lenging the lawyer’s advice through claims for legal mal- 
practice. 

This article examines how Florida courts interpret 
exculpatory language as utilized in releases, waivers 
of liability, assumption of risk and indemnification 
agreements as well as other types of contracts. As simi- 
lar legal principles apply to drafting these various 
types of clauses, they will collectively be discussed and 
referred to throughout this article as “exculpatory 
clauses.” In addition, this article will offer practical 
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suggestions to assist counsel in drafting enforceable 
exculpatory clauses. 


Legislation and Public Policy Considerations 
Limit Enforcement of Exculpatory Clauses 

Exculpatory clauses will be enforced as long as the lan- 
guage is clear and unequivocal.’ These same concepts 
apply to indemnification agreements, which shift liabil- 
ity for damages to another party, and to releases of li- 
ability.” On the other hand, exculpatory clauses that ex- 
tinguish liability for intentional torts or reckless harm 
will generally be declared null and void.® 

Florida statutes prohibit the use of exculpatory clauses 
in certain transactions such as residential lease agree- 
ments that disclaim or limit a landlord’s liability to a 
tenant for breach of the implied warranty of habitabil- 
ity; condominium documents that disclaim liability for 
breach of the statutory implied warranties of fitness and 
merchantability to a purchaser of a new condominium;° 
agreements that waive the right to assert a construction 
lien law claim in advance of improving real property;° 
indemnification provisions in construction contracts that 
encompass claims or damages resulting from gross neg- 
ligence, willful, wanton, or intentional misconduct, or for 
statutory violations.’ Likewise, a clause in a fee agree- 
ment that exculpates or limits the liability of an attor- 
ney for his own negligence to avoid a claim for legal mal- 
practice is prohibited.® 

Florida law prohibits common carriers such as an air- 
line or railroad from extinguishing liability for its own 
negligence when acting as a common carrier, as opposed 
to when it engages in private enterprise.’ In interpret- 
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ing these clauses, courts typically 
will analyze the relative bargaining 
strength of the parties, especially 
when the indemnitee is a public util- 
ity, common carrier, or a provider of 
an essential public service to a large 
group of individuals.'° This analy- 
sis is employed to evaluate whether 
a clause runs afoul of public policy." 
It is noteworthy that public policy 
considerations will defeat an excul- 
patory clause if doing so would frus- 
trate a statute or ordinance that has 
the very purpose of insuring the 
safety of persons.’* This concept 
would apply to violations of the fire 
code, building codes, or any other 
penal statute or ordinance imposing 
a positive duty. 

Florida courts have failed to 
squarely address whether the com- 
mon law implied warranty associ- 
ated with a real estate transaction 
can be disclaimed. In Hesson v. 
Walmsley Construction Co., 422 So. 
2d 943 (Fla. 2d DCA 1982), the court 
addressed whether the implied war- 
ranty of habitability in the package 
sale of a new home and lot by a 
builder-vendor to an original pur- 
chaser could be disclaimed.** In con- 
sidering this issue the court com- 
mented as follows: 

One final point should be mentioned. 
Disclaimers under the Uniform Com- 
mercial Code cannot apply here since 
the seller is not a “merchant,” and the 
house and lot are not “goods” within 
sections 672.104 and .105, Florida Stat- 
utes (1981). See Gable v. Silver. How- 
ever, we know of no reason why par- 
ties to a contract cannot mutually agree 
on the reallocation of risks such as sub- 
surface conditions if the disclaimer is 
in clear and unambiguous language 
and clearly reflects both parties’ expec- 
tations as to what items are not war- 
ranted. See Sloat v. Matheny, 625 P.2d 
1031 (Colo. 1981); Note, Housing De- 
fects: Homeowners Remedies—A Time 


for Legislative Action, at 88. (Empha- 
sis added.)." 


Following the lead of Hesson, an- 
other court acknowledged that an 
“implied warranty can be avoided by 
a disclaimer in the documents of the 
sale transaction.” In re Barrett 
Home Corp., 160 B.R. 387, 390 (M.D. 
Fla. 1993). In Barrett, a bankrupt 
developer constructed a home below 
the required elevation, which re- 
sulted in frequent flooding. In an 


effort to escape liability for breach 
of the implied warranty of habitabil- 
ity, the developer asserted that the 
buyer executed a contractual dis- 
claimer of “all warranties, written 
or oral.”!® However, the disclaimer 
clause failed to specifically mention 
implied warranties and, conse- 
quently, the court declined to rule 
that these warranties were dis- 
claimed. Other courts have been re- 
luctant to enforce disclaimers of im- 
plied warranties.'® Sellers of 
residential real estate face greater 
challenges when attempting to dis- 
claim any duty to disclose the exist- 
ence of facts that may materially 
affect the value of the property. The 
Florida Supreme Court has held 
that the “as is” sale of residential 
real estate does not relieve the seller 
from the duty to disclose latent de- 
fects to a buyer."’ 


General Rules for Drafting 
Exculpatory Clauses 

At the heart of every analysis over 
enforcement of an exculpatory 
clause lies the issue of conspicuous- 
ness of the language employed. In 
one case, a condominium conversion 
developer successfully disclaimed 
all express and implied warranties 
because the disclaimer was bold and 
conspicuous.'* In the sale of goods, 
under the Florida version of the Uni- 
form Commercial Code,'® a dis- 
claimer of a warranty must be in 
writing and conspicuous. On this 
score, conspicuous means a larger 
type size, a different type style, e.g., 
bold or all capitals, or a different 
color.”° While this statute is not con- 
trolling beyond the sale of goods, the 
underlying rationale suggests that 
similar considerations would apply 
to exculpatory language utilized in 
other transactions such as those in- 
volving real estate.”! 


Intent of the Parties Is of 
Paramount Importance 
Intent of the parties is of para- 
mount importance when determin- 
ing the enforcement of disclaimers, 
waivers, releases of liability, and in- 
demnification clauses.”” Exculpa- 
tory clauses although disfavored will 
be enforced if the intent to relieve a 
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party of its own negligence is clear 
and unequivocal.” In describing ex- 
culpatory language that will be en- 
forced, one court stated, “The word- 
ing of such an agreement must be 
so clear and understandable that an 
ordinary and knowledgeable party 
to it will know what he is contract- 
ing away.” 

Drafters of exculpatory clauses 
must be sufficiently specific to re- 
lease liability for certain conduct yet 
be broad enough to encompass other 
related acts and conduct that may 
result in liability. The same chal- 
lenge applies to drafting assumption 
of the risk clauses. A plethora of 
cases discussing these various is- 
sues arise in the context of summary 
judgment. For example, in one un- 
reported trial court decision,” a par- 
ticipant to a boxing match executed 
a “Release, Assumption of Risk and 
Indemnification Agreement” in fa- 
vor of the owners and operators of 
the facility hosting the event.*° The 
agreement waived and released the 
owner from all “risks inherent in 
boxing.””’ During the boxing match 
the plaintiff sustained injuries and 
thereafter initiated a lawsuit 
against the owner for negligence 
arising from the owner’s failure to 
provide emergency post-injury medi- 
cal treatment.” The owner’s motion 
for summary judgment was denied 
based upon the fact that the agree- 
ment failed to specifically release 
and hold harmless the owner for his 
own negligence.” Additionally, the 
agreement was devoid of any lan- 
guage applicable to events that 
arose following the fight.*® In that 
instance the agreement was strictly 
confined to “risks inherent in box- 
ing” and nothing more. 

Similarly, in O’Connell v. Walt 
Disney World Company, 413 So. 2d 
444 (Fla. 5th DCA 1982),*' a nine- 
year-old child sustained injuries 
while horseback riding at Walt 
Disney World. Prior to participating 
in this activity, the child’s parents 
executed a document that released 
and held harmless Walt Disney 
World from liability.** In addition, 
the form executed by the parents 
consented to the minor’s “assump- 
tion of the risks inherent in horse- 
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back riding.”** During the course of 
the trail ride a Walt Disney World 
employee, on horseback, caused a 
stampede. As a result, the child 
was thrown from the horse and 
thereafter, his parents initiated a 
lawsuit to recover damages.* The 
court denied summary judgment 
filed by Walt Disney World.** In 
reaching its decision the court held 
that the release form did not spe- 
cifically mention that Walt Disney 
World would be released for the neg- 
ligence of its own employees.” As a 
general rule, a release must clearly 
demonstrate that it releases one 
from his or her own negligence be- 
fore it will be effective.** In contrast, 
far too often the use of overly broad 
language in a release may also prove 
unsuccessful. 

When a patron fell from a me- 
chanical bull ride due to the negli- 
gence of the defendant, the Fourth 
District Court of Appeal analyzed 
the scope of a release signed by the 
patron of “any and all claims, de- 
mands, damages and causes of acts 
whatsoever.”** The court concluded 
that the release failed to include lan- 
guage manifesting an intent to re- 
lease or indemnify the defendant for 
his own negligence.*” 

The Florida Supreme Court, in 
University Plaza Shopping Center, 
Inc. v. Stewart, 272 So. 2d 507 (Fla. 
1973), adopted a strict test regard- 
ing what constitutes clear and un- 
equivocal language that will relieve 
the indemnitee of his or her own 
negligence.‘ In University, a gas 
line exploded beneath a barbershop, 
killing the tenant. Thereafter the es- 
tate of the deceased sued the land- 
lord, who defended based upon an 
indemnification provision in a lease 
that required the tenant to indem- 
nify the landlord against “any and 
all claims for damages for any per- 
sonal injury or loss of life in and 
around the demised premises.”*? It 
is significant to note that the ten- 
ant had no control over the explod- 
ing gas line. The court held that the 
“any and all claims” language in the 
lease was not sufficiently clear and 
unequivocal to exculpate the land- 
lord from liability for his own negli- 
gence.* 


When confronted with enforcing 
exculpatory clauses, courts consider 
whether a releasing party appreci- 
ated and knowingly waived the risk. 
This factor found the spotlight in 
Parkham v. East Bay Raceway, 442 
So. 2d 399 (Fla. 2d DCA 1983). In 
Parkham, a patron paid $1 for in- 
surance in order to view a car race 
from a restricted pit area in close 
proximity to the racetrack. In con- 
junction with payment of the insur- 
ance fee, the patron was asked to 
sign a “form for insurance.”*° In fact, 
the document consisted of a stan- 
dard form release that contained 
multiple signatures of other pa- 
trons.*° When the form was pre- 
sented to the patron for signature, 
only the signatures of other patrons 
were displayed. The form was folded 
over concealing the upper half of the 
document where the printed excul- 
patory language appeared.*’ As a 
result, the critical language was not 
visible when the patron executed the 
document.* The language released 
the raceway from “all liability in the 
event of an injury to a signatory in 
any restricted area.” Thereafter, 
the patron was struck by a racecar 
and initiated a lawsuit against the 
raceway.” In response, the raceway 
defended based upon the existence 
of the patron’s signature on the re- 
lease.” 

The court denied summary judg- 
ment because it was unclear 
whether the patron was deceived or 
misled by the raceway employee 
when instructed to sign a form 
where the release language was hid- 
den from view. The holding in 
Parkham emphasizes that the party 
benefiting from the release must 
demonstrate that the injured party 
knowingly waived and released a 
known risk. This decision highlights 
the importance of having separate 
release forms executed by each in- 
dividual that is waiving and releas- 
ing another from liability. Toward 
that end, the form containing the ex- 
culpatory language should be dated 
and witnessed. 


Language That Works 
The Fifth District Court of Appeal 
in Hardage v. Enterprises, Inc. v. 
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Fidesys Corp. N.V., 570 So. 2d 436, 
437 (Fla. 5th DCA 1990), held that 
“There are no words of art required 
in a release if the intent of the par- 
ties is apparent from the language 
used.”*® Hardage stands for the 
proposition that the specific use of 
the word “negligence” is not re- 
quired. However, from a practical 
standpoint, utilization of the word 
“negligence” should increase the 
likelihood of enforcement. Most fre- 
quently, the enforcement of excul- 
patory clauses frequently occurs in 
connection with personal injury law- 
suits arising from a participant’s 
involvement in high risk sporting 
activities cases such as car racing, 
bicycle racing, horseback riding, and 
boxing. In most instances, courts 
generally will bar a party from re- 
covering damages when an executed 
waiver or release of liability ac- 
knowledges the risk sought to be 
limited or extinguished.™ 

In Theis v. J & J Racing Promo- 
tions, 571 So. 2d 92 (Fla. 2d DCA 
1990), the court granted summary 
judgment and barred the recovery 
of damages sustained by a partici- 
pating driver to a sprint car race 
known as the “Dash for Cash.” Dur- 
ing the Dash for Cash a nonracing 
vehicle improperly entered the track 
and struck the driver, resulting in 
his death.* Prior to the race, the de- 
ceased driver executed a release and 
waiver clause that “released the 
track from liability whether caused 
by the negligence of the releasees or 
otherwise.”** The court found the 
exculpatory language to be “clear, 
unambiguous, unequivocal, broad 
enough and specific enough to pro- 
tect appellees (race promoters) from 
their own negligence, even if their 
actions constituted gross negli- 
gence.””’ In reaching its holding, the 
court focused specifically on the “own 
negligence . . . or otherwise” phrase 
in determining that the exculpatory 
language was broad enough to “en- 
compass all forms of negligence, 
simple or gross.”** 

Courts have a tendency to enforce 
these clauses when the language 
reveals a clear intent of the parties 
to negotiate away a known risk. Il- 
lustrating this point is Banfield v. 
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Louis, 589 So. 2d 441 (Fla.4th DCA 
1991), in which a participant to the 
1985 Bud Light United States 
Triathlon Series competition com- 
pleted and executed an official en- 
try form stating “I understand that 
this waiver includes any claims 
based on negligence, action or inac- 
tion of the above parties.”* During 
the competition, the participant, 
while riding a bicycle, was struck by 
an automobile and sustained inju- 
ries. As a result, the participant filed 
a lawsuit against the race promot- 
ers. Against this factual backdrop, 
the court barred recovery, holding 
that the above clause was clear and 
unequivocal to release the race pro- 
moters from their own negligence.” 
In a line of burglar alarm cases, 
exculpatory clauses utilized to de- 
feat claims for consequential losses 
have been upheld against claims of 
breach of contract and gross negli- 
gence.*' For example, in L. Luria & 
Son, Inc. v. Alarmtec International 
Corp., 384 So. 2d 947 (Fla 4th DCA 
1980), an alarm company was held 
not responsible for $135,000 in 
losses arising from alleged breach 
of contract, breach of implied war- 
ranties, and negligence in installing 
and maintaining a burglar alarm 
system. It appears that the court 
based its decision on that portion of 
the clause which provided an option 
to the customer to increase liability 
coverage by paying an additional 
sum.” This factor strongly supports 
the conclusion that both parties in- 
tended to exculpate the alarm com- 
pany. In fact, several decisions have 
similarly followed this logic in the 
context of limiting a design 
professional’s liability for damages. 
In Florida Power & Light Co. v. 
Mid-Valley, Inc.,736 F.2d 1316 (11th 
Cir. 1985), the U.S. Court of Appeals 
for the 11th Circuit considered 
whether a limitation of liability and 
indemnification clause would excul- 
pate a professional engineer from 
his own negligence. The contract 
contained the following provision: 
Engineer shall provide the following 
insurance: Workmen’s Compensa- 
tion —Statutory; Employer’s Liability — 
$100,000; Comprehensive General Li- 
ability—Bodily Injury: $100/300,000, 
Property Damage: $50,000; Compre- 


hensive Automobile Liability—Bodily 
Injury: $ 100/300,000 and Property 
Damage: $50,000. Upon written re- 
quest of Owner received within five 
days of the acceptance hereof, Engi- 
neer will provide additional insurance, 
if available including increased cover- 
age and/or limits, and the Owner will 
pay Engineer an agreed amount for 
the increased coverage. Engineer’s li- 
ability to Owner for any indemnity 
commitments or for any damages aris- 
ing in any way out of the performance 
of this contract is limited to such in- 
surance coverages and amounts. In 
no event shall Engineer be liable for 
any indirect, special or consequential 
loss or damage arising out of the perfor- 
mance of services hereunder including, 
but not limited to, loss of use, loss of 
profit, or business interruption whether 
caused by negligence of Engineer, or oth- 
erwise, and Owner shall indemnify and 
hold Engineer harmless from any such 
damages or liability. (Emphasis supplied 
by the court.) 


The court recognized that the op- 
tion to pay an additional fee in ex- 
change for more insurance coverage 
represented a critical factor in its 
decision to enforce the limitation of 
liability clause.® 

In a construction setting, owners 
often seek to exculpate their own 
monetary liability for delays they 
may cause to contractors engaged in 
construction on their behalf. Con- 
struction contracts often contain “no 
damage for delay” clauses. Florida 
courts generally enforce these 
clauses subject to certain exceptions 
such as delays not reasonably con- 
templated by the parties and active 
interference by the owner.® These 
clauses will be enforced as long as 
the contractor is provided with a 
remedy for delay such as an exten- 
sion of time to complete the project.” 
This factor evidences an intent that 
the existing risk was appreciated 
and negotiated between the par- 
ties. 


Miscellaneous Clauses 
Although not technically exculpa- 
tory clauses, various language is fre- 
quently included in agreements to 
discourage parties from asserting 
their rights. Consequently, the im- 
pact is the same, namely, a dis- 
claimer of liability. For example, 
clauses that require a dispute aris- 
ing from a construction contract to 
be litigated or arbitrated outside the 
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state of Florida have been declared 
null and void.®* Similarly, the 
Florida Legislature has statutorily 
invalidated contract provisions that 
attempt to shorten the applicable 
statute of limitations.’” However, 
parties are permitted to agree to a 
waiver of jury trial or stipulate that 
the law of a foreign jurisdiction shall 
apply to the judicial resolution of a 
dispute. 

A clause in an executory contract 
or unexpired lease that purports to 
give a right of termination for insol- 
vency or bankruptcy is void and 
unenforceable.” 


Checklist for 
Drafting Enforceable 
Exculpatory Clauses 

The following checklist for draft- 
ing exculpatory clauses has been 
compiled based upon the statutory 
and case law referenced in this ar- 
ticle: 

1) The exculpatory language of the 
clause should be bold and conspicu- 
ous through the use of larger type, 
boldfaced type or a special color, e.g., 
DO NOT BE RELUCTANT TO 
DRAW ATTENTION TO EXCUL- 
PATORY CLAUSE. 

2) Specify in the document that 
you are seeking to obtain a releas- 
ing for your own negligence and spe- 
cifically use the word “negligence.” 

3) Broadly identify the extent of 
the risks involved, i.e., it is impor- 
tant to make clear whether the ex- 
culpatory language is for all risks 
that might arise. Otherwise the 
clause may be limited to known 
risks or risks that are inherent in 
the activity. 

4) Specify whether the disclaimer, 
indemnity provision, or release is for 
past wrongful acts or future wrong- 
ful acts. Courts are more likely to 
find an exculpatory clause unen- 
forceable as applied to future acts. 

5) Specify whose wrongful conduct 
is being exculpated, i.e., the in- 
demnitor, the indemnitee, or a third 
party. Courts disfavor these clauses 
absent clear and unequivocal lan- 
guage expressing the intent of the 
parties. 

6) When feasible, make sure that 
a person with authority to speak for 
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the organization is available to ex- 
plain the risks to the other party. 
This supports the proposition that 
the clause was the result of the bar- 
gaining process reflecting the inten- 
tion of the parties. 

7) Draft the document to provide 
an option to the person accepting the 
risk to elect to acquire more protec- 
tion by paying additional fees. Of- 
ten this risk can be insured espe- 
cially with professional services. 

8) Courts are more inclined to en- 
force monetary limitations on liabil- 
ity as opposed to extinguishing li- 
ability. 

9) The document containing the 
exculpatory language should be 
properly executed and witnessed. 
The person executing the document 
should initial the exculpatory 
clause. 

10) A separate release or waiver 
form should be executed by each in- 
dividual party to avoid multiple sig- 
natures on the same document. 

11) In the event a complete release 
is being furnished without any limi- 
tations or exclusions it should be 
labeled a “GENERAL RELEASE?” or 
“UNCONDITIONAL AND FULL 
GENERAL RELEASE” as opposed 
to “RELEASE.” Releases should in- 
clude the following elements: a) any 
and all claims, b) demands; c) dam- 
ages; d) actions; e) causes of action; 
f) suits in equity of whatever kind 
or nature; g) use of the word “negli- 
gence” to clarify that the release in 
an exculpatory clause encompasses 
negligent conduct. 

12) Indemnification agreements 
should include provisions to deal 
with an arrangement where one 
party has the duty to defend and 
hold harmless the other party in liti- 
gation. Under these circumstances, 
the agreement should include a “co- 
operation clause” requiring the in- 
demnified party to supply docu- 
ments and arrange for witnesses to 
be available for consultation as well 
as for testimony. Additionally, the 
indemnification agreement should 
specifically address the rights of the 
indemnified party to control the liti- 
gation arising from the indemnifi- 
cation obligation. These rights in- 
clude the manner in which a 
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litigated claim will be settled. Addi- 
tionally, should a third party initi- 
ating the litigation seek equitable 
relief such as an injunction, these 
allegations may impact other busi- 
ness interests of the indemnified 
party. Under those circumstances, 
the indemnified party may elect to 
represent itself in the proceedings. 
The indemnification agreement 
should establish a standard of care 
applicable to the lawyer assigned to 
defend an indemnified party. On 
this point, the agreement should ob- 
ligate counsel to provide for interim 
litigation progress reports and no- 
tification of all hearings. Finally, the 
agreement should employ proce- 
dures for resolving conflicts of inter- 
est that may arise during the liti- 
gation. A sample provision dealing 
with these indemnification issues 
has been furnished for review.” 


Conclusion 

Exculpatory clauses that extin- 
guish or limit liability enable your 
clients to limit risk and avoid liabil- 
ity. However, the failure to appreci- 
ate the legal requirements that trig- 
ger enforcement of these clauses can 
spell financial disaster. When the 
financial stakes are high these 
clauses will likely be attacked. To- 
ward that end, valid clauses must 
be drafted in a clear and unequivo- 
cal manner. Furthermore, the 
clause must disclose the risk being 
relinquished by the party that has 
executed the clause. The drafter 
should be mindful of statutory pro- 
hibitions applicable to exculpatory 
clauses. Florida courts disfavor ex- 
culpatory clauses and will declare 
them invalid should they fail to sat- 
isfy applicable legal standards. UO 


' University Plaza Shopping Center, 
Inc. v. Stewart, 272 So. 2d 507 (Fla. 
1973); Theis v. J & J Racing Promotions, 
571 So.2d 92 (Fla. 2d D.C.A. 1990), rev’d, 
581 So. 2d 168 (Fla. 1991); Tout v. Hart- 
ford Accident and Indemnity Co.,390 So. 
2d 155 (Fla. 3d D.C.A. 1980); Ivey 
Plants, Inc. v. F.M.C. Corp., 282 So. 2d 
205 (Fla. 4th D.C.A. 1973), cert. denied, 
289 So. 2d 731 (Fla. 1974). If there is 
ambiguity in the exculpatory language, 


the clause is likely to be unenforceable. 
In Orkin Exterminating Co. v 
Montagano, 359 So. 2d 512, 514 (Fla. 4th 
D.C.A. 1978), the court instructed as 
follows: “We must require draftsmen of 
all contracts which contain them [excul- 
patory clauses] to use clear and un- 
equivocal language totally without a hint 
of deceptive come-on, or inconsistent, 
clauses.” 

2 Charles Poe Masonry, Inc. v. Spring 
Lock Scaffolding Rental Equipment Co., 
374 So. 2d 487, 489 (Fla. 1979); 
Middleton v. Lomaskin, 266 So. 2d 678 
(Fla. 3d D.C.A. 1972). 

3 Fuentes v. Owen, 310 So. 2d 458 (Fla. 
3d D.C.A. 1975); Mankap Enterprises, 
Inc. v. Wells Fargo Alarm Services, Inc., 
427 So. 2d 332 (Fla. 3d D.C.A. 1983). 

* Residential leases containing such 
exculpatory clauses would effectively 
render the warranty of habitability 
meaningless. Exculpatory provisions in 
residential leases have been declared il- 
legal and unenforceable to the extent 
that they attempt to relieve the landlord 
of liability Fa. Star. §83.47 (1977); see 
John’s Pass Seafood Co v. Weber, 369 So. 
2d 616, 617 (Fla. 2d D.C.A. 1979). Prior 
to passage of this statute in 1973, an 
exculpatory clause in a lease would pre- 
clude recovery by a tenant against a 
landlord. Rubin v. Randwest Corp., 292 
So. 2d 60 (Fla. 4th D.C.A. 1974), cert. 
denied, 305 So. 2d 786 (Fla. 1974); 
Middleton 266 So. 2d at 678. 

Stat. §718.203 (2000) provides 
for certain implied warranties that flow 
from the developer to the purchaser of a 
condominium unit and from a contrac- 
tor (or subcontractor or supplier) to a 
developer or purchaser. The question 
arises concerning whether these warran- 
ties may be disclaimed. Fia. Star. 
§718.303(2) (2000), resolves the question 
by providing that “a provision of this 
chapter may not be waived if the waiver 
would adversely affect the rights of a 
unit owner.” Since a waiver would ad- 
versely affect the benefits derived from 
the §718.203 warranty provisions, the 
language of §718.303(2) has the effect of 
making any attempted disclaimer or 
waiver unenforceable. Condominium 
documents and purchase agreements 
often contain provisions that disclaim all 
warranties except the statutory warran- 
ties described in Fia. Stat. §718.203 
(2000). A sample disclaimer of warranty 
clause is as follows: 

“WARRANTY AND DISCLAIMER. 
Specimen copies of all manufacturer’s 
warranties which will be passed through 
to Buyer at closing and which are not 
expressly warranted by Seller have been 
made readily available for Buyer’s re- 
view in the ‘Binder’ located in the sales 
office and Buyer acknowledges disclo- 
sure of such warranties and the location 
thereof by Seller. Buyer, to the extent 
permitted by iaw, is purchasing the Unit 
and its interest in the recreational fa- 
cilities and common elements “AS IS” 
and should undertake whatever inspec- 
tions of the Unit, common elements and 
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recreational facilities Buyer so desires 
in order to assure Buyer as to the qual- 
ity and condition of the buildings and 
improvements. 

“EXCEPT FOR THE WARRANTIES 
CONTAINED IN THE DEED OF 
CONVEYANCE AND ANY WRITTEN 
WARRANTIES DELIVERED AT CLOS- 
ING, NO WARRANTIES, EXPRESSED 
OR IMPLIED, REPRESENTATIONS, 
UNDERSTANDINGS, GUARANTIES 
OR PROMISES HAVE BEEN MADE TO 
OR RELIED UPON BY BUYER IN 
MAKING THE DETERMINATION TO 
EXECUTE AND CLOSE PURSUANT 
TO THIS AGREEMENT AND, TO THE 
MAXIMUM EXTENT PERMITTED BY 
LAW, ALL WARRANTIES, INCLUD- 
ING IMPLIED WARRANTIES OF FIT- 
NESS FORA PARTICULAR PURPOSE, 
MERCHANTABILITY AND HABIT- 
ABILITY, AND ALL WARRANTIES 
IMPOSED BY STATUTE (EXCEPT TO 
THE EXTENT THEY CANNOT BE DIS- 
CLAIMED) ARE DISCLAIMED. 

“As to any implied warranties which 
cannot be disclaimed either in whole or 
in part, incidental and consequential 
damages are disclaimed and Seller shall 
have no responsibility for any inciden- 
tal or consequential damages, including, 
but not limited to, any claims for per- 
sonal injury, property damage or emo- 
tional distress. No warranties or guar- 
anties are given as to consumer products 
as defined in 15 U.S.C., §2301 et seq. 
(Magnuson-Moss Warranty Act). Seller 
has not given and Buyer has not relied 
on or bargained for any such warranties. 
This paragraph shall survive closing.” 

® Fia. Stat. §713.20(2) (2001). 

* Recently, the Florida Legislature re- 
vised Stat. §725.06(1)(2001) deal- 
ing with indemnification among parties 
to a construction contract. The revised 
statute, effective July 1, 2001, now per- 
mits one party to a construction contract 
to indemnify the other party for its own 
negligent conduct as long as a stipulated 
monetary limitation of liability exists. 
However, this statutory right of indem- 
nification shall not apply to include 
claims or damages resulting from gross 
negligence, willful, wanton or inten- 
tional misconduct, or for statutory vio- 
lations. It is also noteworthy that simi- 
lar provisions declare illegal and 
unenforceable indemnification provi- 
sions that obligate one party to indem- 
nify a public agency for its own negli- 
gence. Fia. Star. §725.06(3) (2001). 

* Rule 1.8(h) Florida Rules of Profes- 
sional Conduct. See The Florida Bar In 
Re Herman Cohen, 331 So. 2d 206 (Fla. 
1976). 

® Russell v. Martin, 88 So. 2d 315, 317 
(Fla. 1956). 

© Banfield v. Louis, 589 So. 2d 441, 446 
(Fla. 4th D.C.A. 1991). 

"In evaluating exculpatory language, 
Florida has adopted a six-part “public 
interest” test to evaluate whether a pub- 
lic interest factor will invalidate an ex- 
culpatory clause when: 

“(1) it concerns a business of the type 
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generally suitable for public regulations; 
“(2) the party seeking exculpation is en- 
gaged in performing a service of great 
public importance which is often a mat- 
ter of practical necessity for some mem- 
bers of the public; 
“(3) the party holds himself out as will- 
ing to perform this service for any mem- 
ber of the public who seeks it; 
“(4) as a result of the essential nature of 
the service and the economic setting of 
the transaction, the party seeking excul- 
pation possesses a decisive advantage in 
bargaining strength; 
“(5) in exercising superior bargaining 
power, the party confronts the public 
with a standardized adhesion contract 
of exculpation; and 
“(6) as a result of the transaction the per- 
son or property of the purchaser is placed 
under control of the party to be excul- 
pated.” Banfield, 589 So. 2d at 446. 
For an excellent discussion of public 
policy considerations, see Mario R. 
Arango and William R. Trueba, Jr., The 
Sports Chamber: Exculpatory Agree- 
ments Under Pressure, 14 U. Miami Ent. 
& Sports L. Rev. 1, 19 (1997). 

2 John’s Pass Seafood Co. v. Weber, 369 
So. 2d 616 (Fla. 2d D.C.A. 1979). 

13 _Hesson, 422 So. 2d at 945. 

‘© Rapallo South, Inc. v. Jack Taylor 
Development Corp., 375 So. 2d 587 (Fla. 
4th D.C.A. 1979), cert. denied, 385 So. 
2d 758 (Fla. 1980); the court in Rapallo 
relied on Gable v. Silver, 258 So. 2d 11 
(Fla. 4th D.C.A. 1972), 50 A.L.R.3d 1062, 
opinion adopted by 264 So. 2d 418 (Fla. 
1972), holding that a one-year express 
warranty in lieu of all other obligations 
and duties of the defendant did not pre- 
clude an action for breach of implied war- 
ranty. The court reached this decision 
based upon the fact that the disclaimer 
failed to repudiate or renounce implied 
warranties. One commentator has pro- 
posed utilizing the following clause to 
disclaim implied warranties and limit 
the buyer to the express warranty cov- 
erage enunciated in the provision: “The 
seller will repair all defects in the prop- 
erty for a period of ____ year(s) from the 
date of sale. This express warranty cov- 
ers all types of defects, whether caused 
by workmanship or flaws in materials. 
In order to obtain the benefits of this ex- 
press warranty, the purchaser(s) must 
give written notice of any defect within 
year(s) from the date of sale. 

This express warranty is the only war- 
ranty covering this property. Except for 
this express warranty, THE PROPERTY 
IS SOLD ‘AS IS.’ 

“THERE ARE NO IMPLIED WARRAN- 
TIES COVERING THIS PROPERTY. 
THERE IS NO IMPLIED WARRANTY 
OF HABITABILITY OR OF GOOD 
WORKMANLIKE CONSTRUCTION. 
THERE ARE ABSOLUTELY NO IM- 
PLIED WARRANTIES OF ANY KIND 
COVERING THIS PROPERTY. 

“By initialing this contract clause, the 


purchaser(s) acknowledge(s) that this 
clause has been read and fully under- 
stood, and that the purchaser(s) has had 
the chance to ask questions about its 
meaning and significance. 
“PURCHASER(S) (initials)” 
David L. Abney, Disclaiming the Implied 
Real Estate Common-Law Warranties, 
17 Reat Est. L.J. 141 (1993). 

17 Johnson v. Davis, 480 So. 2d 625 (Fla. 
1986), in which the Florida Supreme 
Court announced as follows: “Accord- 
ingly, we hold that where the seller of a 
home knows of facts materially affect- 
ing the value of the property which are 
not readily observable and are not 
known to the buyer, the seller is under 
a duty to disclose them to the buyer. This 
duty is equally applicable to all forms of 
real property, new and used.”480 So. 2d 
at 629 Although applicable to residen- 
tial property the doctrine of “caveat emp- 
tor” remains applicable to the sale of 
commercial real estate. Haskell Co. v 
Lane Co. Ltd., 612 So. 2d 669 (Fla. 1st 
D.C.A. 1993). 

Belle Plaza Condominium Associa- 
tion, Inc. v. B.C.E. Development, Inc., 
543 So. 2d 239 (Fla. 3d D.C.A. 1989), 
rev'd, 551 So. 2d 460 (Fla. 1989). 

19 Fia. Stat. §672.316 (2001). 

*» Bert Smith Oldsmobile, Inc. v. 
Franklin, 400 So. 2d 1235 (Fla. 2d D.C.A. 
1981). 

1 See Hesson v. Walmsley Construction 
Co Inc 422 So. 2d 943 (Fla. 2d D.C.A. 
1982). 

22 Dade County School Bd. v. Radio Sta- 
tion WQBA, 731 So. 2d 638 Fla. 1999). 

*3 Banfield, 589 So. 2d at 444. Courts 
strictly construe exculpatory clauses 
against the party seeking to rely on 
them. Auto-Owners Insurance Co. v. 
Anderson, 756 So. 2d 29 (Fla. 2000). 
However, the general rule of contract 
construction is that an ambiguous clause 
will be construed against the drafter. 
City of Homestead v. Johnson, 760 So. 
2d 80 (Fla. 2000); Seifert v. U.S. Home 
Corp., 750 So. 2d 633 (Fla. 1999). On this 
score, parties presented with written 
agreements containing exculpatory 
clauses prepared solely by the other 
party should exercise caution. Fre- 
quently, these agreements contain a pro- 
vision that stipulates that the document 
is the joint product of the parties. Un- 
der those circumstances, the party ad- 
versely impacted by the clause may lose 
the ability to have it construed against 
the drafter. 

*4 Fuentes v. Owen, 310 So. 2d 458 at 
459-60(Fla. 3d D.C.A. 1975). 

* Silva v. Cousins Club Corp.et al., 
Case No. 98-001615 15th Judicial Cir- 
cuit in and for Palm Beach County, 
Florida. Following denial of the 
defendant’s motion for summary judg- 
ment a jury trial was conducted in West 
Palm Beach, Florida. The jury returned 
a verdict in excess of $12,000,000 in fa- 
vor of the plaintiff. Post-trial motions are 


pending before the court. Telephone in- . 


terview with Gregg I. Shavitz, counsel 
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for the plaintiff in Boca Raton, Florida 
(August 31, 2001). 

ad. 

30 Id. 

31 See also Ashcroft v. Calder Race 
Course, Inc., 492 So. 2d 1309 (Fla 1986), 
dealing with express assumption of the 
risk which waives only those risks in- 
herent in the sport itself. In Ashcroft, 
the Florida Supreme Court held that 
horseracing on a track with a negligently 
placed exit gap is not an inherent risk 
for jockeys who participate in the sport 
of horseracing. 

32 O'Connell 413 So. 2d at 444. 

33 Td at 446. 

34 Td. 

35 Td. at 448. 

36 Td. 

37 Td. 

38 Dilallo v. Riding Safety, Inc. 687 So. 
2d 353 (Fla. 4th D.C.A. 1997). 

39 Van Tuyn v. Zurich American Insur- 
ance Co., 447 So. 2d 318 (Fla. 4th D.C.A. 
1984). 

40 Td. 

"| Td. at 508. 

42 Jd. at 510. 

43 Td. Six years following its decision in 
University, the Supreme Court extended 
its holding to include cases in which the 
indemnitor and indemnitee were jointly 
as opposed to solely liable. See Charles 
Poe Masonry, Inc. v. Spring Lock Scaf- 
folding Rental Equipment Co., 374 So. 
2d 487 (Fla. 1979). 

* Td. at 400. 

46 Td. 

Old: 

Td. 

1 Id. at 401. 

53 See also Lantz v. Iron Horse Saloon, 
Inc. 717 So. 2d 590 (Fla 5th D.C.A. 1998). 
Courts have held that specifically includ- 
ing a reference in an exculpatory clause 
or release that identifies a released party 
by capacity instead of by name (e.g., of- 
ficer, director, and agent) is sufficient 
to absolve those parties of liability as a 
matter of law. Banfield, 589 So. 2d at 
445. 

54 Banfield, 589 So. 2d at 445. 

55 Theis, 571 So. 2d at 93, 94. In a simi- 
lar context, the Fourth District Court Of 
Appeal in Travent Ltd v. Schecter, 718 
So. 2d 939 (Fla 4th D.C.A. 1998), upheld 
strikingly similar exculpatory language 
to bar a bicycle participant’s claim for 
personal injury against the tour opera- 
tor based upon the release. The language 
released the operator from liability 
“whether caused by negligence or other- 
wise.” 

°6 Theis, 571 So. 2d at 93, 94. 

iid. 

59 Td. at 443. 


j 
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60 Td. at 444. 

®! Continental Video Corp. v. Honeywell, 
Inc., 422 So. 2d 35 (Fla. 3d D.C.A. 1982), 
rev. denied, 456 So. 2d 892 (Fla. 1984); 
Ace Formal Wear, Inc. v. Baker Protective 
Service, Inc., 416 So. 2d 8 (Fla. 3d D.C.A. 
1982). 

®2 In Luria, the exculpatory language 
addressed by the court was as follows: 
“It is agreed that Company is not an in- 
surer and that the payments hereinbe- 
fore named are based solely upon the 
value of the services herein described 
and it is not the intention of the parties 
that Company assume responsibility for 
any loss occasioned by malfeasance or 
misfeasance in the performance of the 
services under this contract or for any 
loss or damage sustained through bur- 
glary, theft, robbery, fire or other cause 
or any liability on the part of Company 
by virtue of this Agreement or because 
of the relation hereby established. If 
there shall, notwithstanding the above 
provisions, at any time be or arise any 
liability on the part of Company by vir- 
tue of this Agreement or because of the 
relation hereby established, whether due 
to the negligence of Company or other- 
wise, such liability is and shall be lim- 
ited to a sum equal to the rental service 
charge hereunder for a period of service 
not to exceed six months, which sum 
shall be paid and received as licuidated 
damages. Such liability as herein set 
forth is fixed as liquidated damages and 
not as a penalty and this liability shall 
be complete and exclusive. That in the 
event Subscriber desires Company to 
assume greater liability for the perfor- 
mance of its services hereunder, a choice 
is hereby given of obtaining full or lim- 
ited liability by paying an additional 
amount under a graduated scale of rates 
proportioned to the responsibility, and an 
additional rider shall be attached to this 
Agreement setting forth the additional 
liability of Company and additional 
charge. That the rider and additional ob- 
ligation shall in no way be interpreted 
to hold the Company as an insurer.” 
(Emphasis added.) Luria, 384 So. 2d at 
948. 

®3 Valhal Corp. v. Sullivan Associates, 
Inc. 44 F.3d 195, 198 (3d Cir. 1995), 
Florida Power & Light Co. v. Mid-Val- 
ley, Inc.., 736 F.2d at 1316 (11th Cir. 
1985). In Valhal, the exculpatory clause 
limited the architect’s liability to the fee 
paid or $50,000 but provided an option 
to increase insurance liability by the 
owner paying a surcharge for the in- 
creased insurance premiums. 

64 Td. at 1318. 

65 Jd. at 1319. 

°° Florida recognizes the validity of “no 
damage for delay” clauses, Triple R Pav- 
ing, Inc. v. Broward County 774 So. 2d 
50 (Fla. 4th D.C.A. 2001); Marriott Corp 
v. Dasta, 26 F.3d 1057 (11th Cir. 1994), 
reh’g denied, 37 F.3d 639 (11th Cir. 
1994); Newbury Square Development 
Corp. v. Southern Landmark Inc, 578 So. 
2d 750 (Fla. Ist D.C.A. 1991); Harry 
Pepper & Associates v. Hardrives Com- 


pany, 528 So. 2d 72 (Fla. 4th D.C.A. 
1998). 

® In Marriott Corp. v. Dasta Construc- 
tion Co., 26 F.3d 1057 (11th Cir. 1994), 
reh’g denied, 37 F.3d 639 (11th Cir. 
1994), the court enforced the following 
“no damage for delay” clause: “If the Con- 
tractor is delayed at any time in the 
progress of the Work by any act or ne- 
glect of Owner or by any contractor em- 
ployed by Owner, or by changes ordered 
in the scope of the Work, or by fire, ad- 
verse weather conditions not reasonably 
anticipated, or any other causes beyond 
the control of the Contractor, then the 
required completion date or duration set 
forth in the progress schedule shall be 
extended by the amount of time that the 
Contractor shall have been delayed 
thereby. However, to the fullest extent 
permitted by law, Owner and Marriott 
Corporation and their agents and em- 
ployees shall not be held responsible for 
any loss or damage sustained by Con- 
tractor, or additional costs incurred by 
Contractor, through delay caused by 
Owner or Marriott Corporation, or their 
agents or employees, or any other Con- 
tractor or Subcontractor, or by abnor- 
mal weather conditions, or by any other 
cause, and Contractor agrees that the 
sole right and remedy therefor shall be 
an extension of time.” 26 F.3d at 1067. 

68 Td. 

6° Fria. Stat. §47.025(2001). 

Fra. Stat. §95.03(1982). 

71 11 U.S.C. §365(e) (1993); In re Com- 
puter Communications, Inc., 824 F.2d 
725 (9th Cir. 1987). 

” Example language: Duty to Cooper- 
ate, Provide Documents and Defend 

“The parties hereto, at any time and 
from time to time, following the execu- 
tion hereof shall execute and deliver all 
such further instruments or documents 
and take all such further action as may 
be reasonably necessary or appropriate 
in order to more effectively carry out the 
intent and purpose of this Settlement 
Agreement. 

“Subject to the limitations set forth 
in this Section, the Indemnifying Party 
shall assume control of the defense of 
any Ciaim asserted by any third party 
(“Third Party Claim”) and, in connection 
with such defense, shall appoint lead 
counsel for such defense, in each case at 
its expense. 

“Notwithstanding anything appear- 
ing to the contrary in this Agreement, 
the Indemnifying Party shall not assume 
or maintain control of the defense of any 
Third Party Claim but shall pay the fees 
and expenses of counsel retained by the 
Indemnified Party if (i) the Third Party 
Claim relates to or arises in connection 
with any criminal proceeding, action, in- 
dictment, allegation or investigation, (ii) 
an adverse determination with respect 
to the Third Party Claim would, in the 
good faith business judgment of the In- 
demnified Party, be detrimental in any 
material respect to the Indemnified 
Party’s reputation or future business 
prospects, (iii) the Third Party Claim 


seeks an injunction or equitable relief 
against the Indemnified Party or (iv) the 
Indemnifying Party has failed or is fail- 
ing to prosecute or defend vigorously the 
Third Party Claim. 

“If the Indemnifying Party shall as- 
sume control of the defense of any Third 
Party Claim in accordance with the above 
provisions, the Indemnifying Party shall 
obtain the prior written consent of the 
Indemnified Party before entering into 
any settlement of such Third Party 
Claim, if the settlement does not ex- 
pressly and unconditionally release the 
Indemnified Party from all liabilities and 
obligations with respect to such Third 
Party Claim or the settlement imposes 
injunctive or other equitable relief 
against the Indemnified Party. The In- 
demnified Party shall be entitled to par- 
ticipate in the defense of any Third Party 
Claim and to employ counsel of its choice 
for such purpose. The fees and expenses 
of such separate counsel shall be paid by 
the Indemnified Party; provided, how- 
ever, that the Indemnifying Party shall 
pay the reasonable fees and expenses of 
such separate counsel (i) incurred by the 
Indemnified Party after it shall have 
given notice of such Third Party Claim 
to the Indemnifying Party and (ii) prior 
to the date, the Indemnifying Party shall 
fail or refuse to acknowledge that it will 
have an indemnity obligation for such 
Third Party Claim (and any losses, liabili- 
ties, costs and expenses relating thereto) 
as provided hereunder or (iii) if represen- 
tation of both the Indemnifying Party and 
the Indemnified Party by the same coun- 
sel would, under applicable code or rules 
of professional conduct or responsibility, 
create a conflict of interest. 

“Each party sha!l cooperate, and 
cause its Affiliates to cooperate, in the 
defense or prosecution of any Third 
Party Claim and shall furnish or cause 
to be furnished such records, informa- 
tion and testimony, and attend such con- 
ferences, discovery proceedings, hear- 
ings, trials or appeals, as may be 
reasonable requested in connection 
therewith.” 


Steven B. Lesser is a shareholder 
in Becker and Poliakoff, P.A., Ft. Lau- 
derdale, where he devotes his practice ex- 
clusively to construction law and litiga- 
tion. He is a member of the Council for 
the American Bar Association Tort and 
Insurance Practice Section and the 
American Bar Association Forum on the 
Construction Industry Steering Commit- 
tee on Owners and Lenders. Mr. Lesser 
is a graduate of Ohio University and the 
Cleveland-Marshall College of Law and 
is admitted to practice in Florida and 
Ohio. 
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Obtaining Relief for Deceptive 
Practices Under FDUTPA 


by David J. Federbush 


eception is by far the most employed prong of 

Florida’s Deceptive and Unfair Trade Prac- 

tices Act (the “act”).! This article is the third 

in a series? on FDUTPA’s prohibitions® on 
unfair, deceptive, and unconscionable acts or practices 
in the conduct of any trade or commerce. It explores the 
standards for proving practices deceptive and for recov- 
ery of actual damages by or on behalf of individual and 
business consumers. It also discusses whether 
nonconsumer private plaintiffs can bring any claims 
under the act. 


The Meaning of “Deceptive” 

FDUTPA, patterned after the Federal Trade Commis- 
sion Act,* provides that in construing its prohibitions, 
due consideration and great weight shall be provided to 
the interpretations of the FTC and the federal courts 
relating to the FTC act’s parallel prohibitions (on unfair 
or deceptive acts or practices). Amendments to FDUTPA 
enacted this past legislative session, effective July 1, 
2001, designate such interpretations as those in effect 
as of that date.° 

Since its 1993 amendments FDUTPA has further pro- 
vided that a violation may be based on, inter alia, the 
standards of unfairness and deception set forth and in- 
terpreted by the FTC and the federal courts.° The 2001 
amendments designate the standards as those in effect 
July 1, 2001. In determining whether a practice is de- 
ceptive, Florida courts have sometimes cited to FTC ad- 
ministrative and federal court precedent,’ and more re- 
cently have begun expressly to adopt at least the bare 
bones of the FTC’s current deception standard (in effect 
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since 1983). Last year the Third DCA, in Millenium Com- 
munications & Fulfillment, Inc. v. Office of the Attorney 
General,® observed that this FTC standard was enunci- 
ated in Southwest Sunsites, Inc. v. FTC, 785 F.2d 1431 
(9th Cir. 1986): “The Commission will find deception if 
there is a representation, omission or practice that is 
likely to mislead the consumer acting reasonably in the 
circumstances, to the consumer’s detriment.” 

The Southwest Sunsites opinion correctly noted that 
this (tightened) standard was adopted by the FTC ina 
1984 administrative decision (imposing a cease and de- 
sist order); that decision relied on and appended the 
FTC’s 1983 “Deception Statement.”® Subsequent federal 
decisions have also relied on that statement.'° 

The Third DCA confirmed that the standard requires 
proof of probable, not possible, deception; that the po- 
tential deception must be of consumers acting reason- 
ably in the circumstances, not just any consumers; and 
that the deception must be likely to cause injury to a 
reasonable relying consumer. Five months later, the First 
DCA followed the Third in applying this FTC standard." 

The standard reflects, and federal precedent confirms, 
that intent to deceive, or intent that the recipient of the 
representation rely on it, are not elements of proof that a 
practice is “deceptive.”!” Also, in contrast to Florida com- 
mon law,’ actionable omissions are not limited to certain 
categories of transactions. FDUTPA’s prohibition on “de- 
ceptive” practices is thus much broader than Florida com- 
mon law’s prohibition on fraudulent practices." 

The FTC’s deception statement contains a good deal 
more guidance than the above one-sentence formulation, 
and it expressly derives from a large number of previ- 
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ously decided cases and some pre- 
viously promulgated rules. Many of 
the general principles the statement 
articulates are familiar from other 
areas of the law. FDUTPA’s “due con- 
sideration and great weight” man- 
date would appear to require those 
general principles, as well as hold- 
ings thereunder in cases (finally) 
decided by the FTC or federal courts, 
to be applied by the Florida courts 
in adjudicating motions to dismiss, 
for summary judgment, and for in- 
junctive relief, and in ruling at 
bench trials. At least three reported 
Florida FDUTPA decisions have ex- 
plicitly applied FTC case holdings 
in finding practices deceptive or 
nondeceptive.'° For such claims as 
may be permitted to go to trial by 
jury,'® courts presumably will issue 
jury instructions deriving from the 
statement and conforming FTC pre- 
cedent as to the general standards 
for proving a practice deceptive and 
for recovering damages resulting 
therefrom (see infra). Courts might 
also deem it appropriate, on a case- 
by-case basis, to give more specific 
instructions; e.g., “If you find that 
the practice meets the following 
definition of a ‘bait and switch,’ you 
shall find it deceptive.” Such appli- 
cation of precedent may effectively 
reduce the evidentiary burden in 
proving that a practice is likely to 
mislead consumers acting reason- 
ably in the circumstances. The prac- 
titioner would therefore be well ad- 
vised to review the FTC statement 
in its entirety. 


Representation, Omission 
or Practice Likely to Mislead 
Pursuant to the statement, both 
express and implied claims may be 
actionable. Actionable express 
claims are not limited to 
extracontractual ones; for example, 
the statement cites precedent hold- 
ing that failure to perform, consis- 
tently and promptly, services prom- 
ised under a warranty or by contract 
can be deceptive. In this regard note 
that the economic loss rule has been 
held not to apply to FDUTPA 
claims,’* and thus a FDUTPA decep- 
tion claim may lie in some common 
law breach of contract and warranty 


situations. 

One type of deception through an 
implied claim is the “bait and 
switch” scenario, where the (im- 
plied) offer to sell the baiting prod- 
uct is not bona fide. An example is 
advertising to sell eyeglasses at a 
designated price, but when the cus- 
tomer arrives, disparaging those 
eyeglasses or claiming they are un- 
available and instead offering eye- 
glasses with a higher profit mar- 
gin.'® Also, objective claims, e.g., 
Firestone’s claim that its tire 
“stop[s] 25 percent quicker,” make 
implied representations that they 
have a “reasonable basis”, i.e., that 
there are specific grounds for them. 
The Firestone ad was held to imply 
that the 25-percent claim was sub- 
stantiated by scientific tests. In a 
later decision cited in the statement, 
the Seventh Circuit held drug effi- 
cacy claims were others “for which 
the only reasonable basis . . . would 
be a valid scientific or medical ba- 
sis.””! 

Omissions of material informa- 
tion may also be actionable, when 
its disclosure is necessary to prevent 
a claim, practice, or transaction from 
being misleading. For example, ad- 
vertising that a product prevents 
baldness was held deceptive for fail- 
ing to disclose that most baldness 
is of the hereditary male pattern 
type and cannot be prevented by the 
product.”* An omission may be mis- 
leading even in the absence of an 
affirmative representation. The 
statement notes, for example, that 
the FTC has held that sales of haz- 
ardous or systematically defective 
products without adequate disclo- 
sures are misleading, as are the sale 
of late-model used cars without re- 
vealing the particular uses to which 
they have been put. A subsequent 
FTC decision opines, hypothetically, 
that omissions on subjects on which 
the seller has said nothing, in cir- 
cumstances not giving meaning to 
the silence, would be nondeceptive 
(“pure omissions,” e.g., the life ex- 
pectancy of clothes, or a bean 
canner’s policy on trade with 
Chile).” 

While the statement suggests 
that practices other than represen- 
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tations or omissions can be decep- 
tive, in almost all such cases there 
is some implied claim that is not met 
or explanatory information that is 
not disclosed. For example, the na- 
ture or appearance of a product it- 
self, absent some corrective mea- 
sure, may create a false impression 
in the consumer’s mind; e.g., toy 
packaging much larger than the toy 
it contains is deceptive as to the 
toy’s size. Also, the statement ex- 
plains that merely offering a prod- 
uct for sale impliedly represents it 
is fit for the purpose for which it is 
sold. A visual demonstration of how 
a product operates can be deceptive 
if it fails to disclose that element(s) 
used are other than what they ap- 
pear to be; for example, a shaving 
cream demonstration appearing to 
use sandpaper when it actually used 
sand applied to plexiglass.” 


Act or Practice Considered 
by Reasonable Consumer 

The statement makes clear that 
claims or presentations are to be as- 
sessed based on their net impression 
made on reasonable consumers. This 
objective reasonableness standard 
necessarily implies that a given 
consumer’s subjective deception is 
not dispositive, although it naturally 
will constitute evidence of a 
practice’s misleading nature. It is not 
required that all consumers reach 
the proffered interpretation. A prac- 
tice that misleads a significant mi- 
nority of reasonable consumers is 
deceptive, and the existence of some 
satisfied consumers does not consti- 
tute a defense.”° However, an unrea- 
sonable interpretation reached by an 
insignificant number of consumers, 
e.g., that goods advertised as “Dan- 
ish pastry” are made in Denmark, 
does not create liability.” 

Also, when representations or 
sales practices are targeted to a spe- 
cific audience, such as children, the 
elderly, or the terminally ill, the test 
is the effect on a reasonable mem- 
ber of that group. That group’s legal 
sophistication is relevant as well. 

Even as to express representa- 
tions, the net impression is deter- 
mined from examination of the en- 
tire context of the claims, including 


| 


(for written claims) such facts as the 
entire document(s), the juxtaposi- 
tion of the phrases therein, the na- 
ture of the claim(s), and the nature 
of the transaction. FTC decisions 
reflect that the net impression made 
on reasonable consumers may ex- 
tend beyond the exact phraseology 
used. For example, ads for Geritol 
discussed that it could reduce tired- 
ness in people with iron-poor blood. 
They were found to create the net 
impression that iron deficiency ane- 
mia causes most tiredness, and were 
held deceptive for failing to disclose 
that the majority of people with 
tiredness do not suffer from that 
deficiency.” 

The presence of accurate disclo- 
sures or warnings in oral state- 
ments, printed labels, or otherwise 
will not necessarily correct a mis- 
leading representation or omission. 
For example, Listerine’s initial dis- 
claimers that you can’t stop colds 
were held not to cure the deception 
accomplished by later false claims 
that its use fights, and leads to fewer 


and milder, colds.“ A misleading 
“door opener” may be actionable 
even though the truth is made 
known prior to final purchase; e.g., 
an encyclopedia salesman’s door- 
step brandishing of an advertising 
research questionnaire, creating the 
initial misleading impression that 
he was a research surveyor.*” When 
a representation conveys both a true 
and false meaning to reasonable 
consumers, the seller is liable for the 
misleading interpretation. A manu- 
facturer of custom-made shoes ac- 
tually found to relieve pain and dis- 
comfort from foot disorders made a 
number of claims that mixed relief 
language with some wording sound- 
ing in cure, correction, or rehabili- 
tation. The shoes lacked such abil- 
ity to ameliorate the underlying 
disorders, and the ads were held 
deceptive.” 

Claims phrased as opinions are 
actionable when not honestly held, 
when the recipient reasonably inter- 
prets them as implied statements of 
fact, or when they misrepresent the 


holder’s qualifications or the basis 
of his or her opinion. 

“Puffing” and hyperbole, i.e., ob- 
viously exaggerated claims that or- 
dinary consumers do not take seri- 
ously, are not actionable. For 
example, advertising that an inflat- 
able swimming aid was “invisible” 
to others was held nondeceptive,*” 
and claims that a product is amaz- 
ing or perfect usually would be 
nondeceptive.*” 


Material Representation, 
Omission, or Practice 

The Statement defines material- 
ity as follows: “A ‘material’ misrep- 
resentation or practice is one which 
is likely to affect a consumer’s choice 
of or conduct regarding a product. 
In other words, it is information that 
is important to consumers. If inac- 
curate or omitted information is 
material, injury is likely.”™ 

Impact on choice is the key. For 
example, the U.S. Supreme Court 
has recognized that a false claim 
that a product is being sold at a price 
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reduced from a (fabricated) higher 
price is deceptive under the FTC act 
even though the consumer obtains 
the product at its actual normal 
price. As the Court explained, “[t]he 
public is entitled to get what it 
chooses.”*° The statement lists cat- 
egories of information as presump- 
tively material: express claims; im- 
plied claims when there is evidence 
that the seller intended to make 
such a claim,* or knew it was false; 
omitted information where the 
seller knew or should have known 
that an ordinary consumer would 
need it to evaluate the product or 
service; and other claims or omis- 
sions that significantly involve per- 
sonal health or the safety, purpose, 
efficacy, or cost of a product or ser- 
vice. Information as to durability 
and warranties is “likely” material. 


Extrinsic Evidence in 
Proving Practices Deceptive 

The statement explains that the 
FTC will not generally require ex- 
trinsic evidence to prove represen- 
tations’ meaning or materiality. It 
states, however, that in some cases 
(more likely for implied claims and 
omissions) such evidence, in the 
form of consumer testimony, reliable 
consumer surveys, expert opinion, or 
otherwise,” will be necessary. As an 
example, the FTC was unwilling 
absent such evidence to hold that 
selling unmarked products in 
Alaska created the misleading im- 
pression that they were handmade 
by Alaskan natives.*® Of course, ex- 
pert witness fees, and the expense 
of conducting a consumer survey or 
test that passes reliability muster, 
will render presentation of such evi- 
dence infeasible for some private 
litigants. 

The statement explains, however, 
that consumer testimony can suc- 
cessfully overcome survey evidence 
as to the misleading nature of a 
practice.*° 


FDUTPA Case Law 

Most FDUTPA opinions on decep- 
tive practices do not even cite the 
bare bones FTC standard (but occa- 
sionally make misplaced references 
to an obsolete standard“! for unfair 


practices). However, post-1983 deci- 
sions” have generally been consis- 
tent with the standards elaborated 
in the Statement. 

Also, they generally do not refer 
to extrinsic evidence other than con- 
sumer testimony. For example, in 
Millenium Commission, the Third 
DCA reversed the entry of a prelimi- 
nary injunction after analyzing a 
national credit card marketing pro- 
gram and concluding, through com- 
mon sense reasoning“ and compar- 
ing FTC Act holdings on related but 
differing fact situations, that the 
program was not deceptive. 


Subjective Reliance 

In considering how the FTC’s de- 
ception standard applies in the vari- 
ous types of lawsuits permitted un- 
der FDUTPA, it is important to keep 
in mind that in the administrative 
cease and desist proceedings that 
generate the bulk of its precedent, 
the FTC does not occupy the status 
of a consumer. It does not have to 
prove causation of, or even the oc- 
currence of, actual damages; in fact, 
it can bring such actions solely to 
prevent the likely occurrence of fu- 
ture violative practices.** Among all 
FDUTPA claims, those brought by 
state enforcement agencies for in- 
junctive relief (“to enjoin any per- 
son who has violated, is violating, 
or is otherwise likely to violate, this 
part”)* are the ones which are most 
analogous to FTC administrative 
actions. 

As for individuals and businesses 
seeking compensatory damages un- 
der §501.211(2), FDUTPA as 
amended in 2001 provides that “a 
person [formerly “consumer”; see 
infra] who has suffered a loss as a 
result of a violation of this part... 
may recover actual damages... .” 
The plain import of this language,*® 
and of common sense, is that private 
plaintiffs must prove the deceptive 
practices actually caused their 
losses. At common law, proof of such 
causation entails proof of subjective, 
justifiable reliance on the alleged 
misrepresentations, both in claims 
for fraud and negligent misrepre- 
sentation.*’ Recently reported opin- 
ions in two FDUTPA class action 
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cases, though, may be interpreted to 
suggest that showing a practice is 
deceptive, and that the plaintiff en- 
tered into the transaction, conclu- 
sively proves damage causation, and 
that the plaintiff’s subjective reli- 
ance is never an issue. As explained 
below, that would be contrary to 
FTC precedent and FDUTPA’s pur- 
pose. 


Latman and Davis 

In Latman, et al. v. Costa Cruise 
Lines, N.V., 758 So. 2d 699 (Fla. 3d 
DCA 2000), the court reversed a de- 
nial of class certification on a 
FDUTPA claim alleging that a 
cruise line’s billing for “port 
charges” was deceptive when the 
line kept a portion of such charges 
for itself. The court held that rea- 
sonable consumers would interpret 
the term to mean pass-through 
charges paid in their entirety to the 
port authorities. The trial court had 
denied certification based on the 
purported predominance of indi- 
vidual reliance issues, but the ap- 
pellate court, citing Michigan and 
Texas little FTC act decisions, rea- 
soned 


{for an] intentional overcharge of sales 
tax... the consumer must be repaid. . 
. nor would it make a difference that 
the consumer paid no attention to the 
sales tax amount... . The same logic 
applies here . .. [class members] need 
not individually prove reliance on the 
alleged misrepresentations. It is suffi- 
cient if the class can establish that a 
reasonable person would have relied on 
the representations [citing Michigan 
case]... . Reliance and damages are 
sufficiently shown by the fact that the 
passenger parted with money .. . but 
the cruise line kept the money. (Em- 
phasis added.) 

In Davis and Eddy, et al. v. 
Powertel, Inc. et al., 776 So. 2d 971 
(Fla. lst DCA 2000), named plain- 
tiffs had alleged that defendants 
sold brand name cellular phones to 
their subscribers without informing 
them that the phones had been pro- 
grammed to work only with defen- 
dants’ wireless communications ser- 
vice. In seeking damages, they 
alleged that the deceptive nondis- 
closure reduced the value of the 
phone in each case. The appellate 
court reversed the trial court’s dis- 
missal of the class action complaint, 
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which had been based on the pre- 
dominance of individual fact issues. 


The court opined that 
The objective test adopted by the Fed- 
eral Trade Commission applies . . . the 


question is not whether the plaintiff ac- 
tually relied on the alleged deceptive 
practice, but whether the practice was 
likely to deceive a consumer acting rea- 
sonably in the same circumstances... . 
As the court explained in Latman.. ., 
members of a class .. . need not prove 
individual reliance ... other states have 
also held that individual proof of reli- 
ance is not required in [little FTC act] 
class actions .... We recognize that the 
“likely to mislead” standard was adopted 
for use with the Federal Trade Commis- 
sion Act, which has no provision for a 
suit by a private citizen .... A private 
citizen would have a greater ability to 
demonstrate the harmful effect of the al- 
leged deceptive practice in a given case. 
Nevertheless, the courts in Florida and 
other states have adopted the objective 
standard for private actions .... Because 
proof of reliance is unnecessary .. . is- 
sues relating to causation and damages 
will be common to all members of the 
class. 


A concurring opinion noted that 
“the potential for mischief will prove 
to be considerable” even though the 
result was “compelled” by “the re- 
markably broad language of 
FDUTPA.” While these decisions did 
not need to reach the issue of whether 
subjective reliance will ever be an is- 
sue in damage actions, their language 
seems to suggest that the “objective” 
standard determining whether a 
practice is deceptive also determines 
proof of damage causation. 
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FTC Precedent 

The Latman and Davis opinions, 
however, did not consider the fed- 
eral precedent on the very issue of 
proof of causation required in FTC 
federal court suits under 15 U.S.C. 
§53(b) to recover monetary redress 
for injured consumers. That 1973 
amendment to the FTC Act provides 
that in proper cases the FTC may 
directly seek a permanent injunc- 
tion in federal court. In litigating its 
scope in the 1980s the FTC suc- 
ceeded in having its grant of equi- 
table jurisdiction to the federal 
courts construed as extending to all 
traditional equitable powers, includ- 
ing the power to order rescission of 
contracts and monetary restitu- 
tion.** Such monetary redress suits 
are a different species of FTC action 
than administrative cease and de- 
sist proceedings. 

The seminal decision on reliance’s 
role in such suits was FTC v. Inter- 
national Diamond Corp., et al.*® The 
district court drew heavily on Ninth 
Circuit and Supreme Court prece- 
dent under federal securities fraud 
law®’ establishing a rebuttable pre- 
sumption of reliance in, respectively, 
a class action concerning affirmative 
misrepresentations in the “fraud on 
the market” context (Blackie v. Bar- 
rack), and a nonclass, multiple plain- 
tiff omissions case (Affiliated Ute 
Citizens of Utah v. United States).*' 
The district court held: 


Add $3 each book 
for S&H. 
Add FL sales 


tax if applicabie. 


Visa or Mastercard 
or by check to: 
Seville Publishing 
P.O. Box 12042 


Pensace dla, FL 32590 


1-800-577-9499 


the FTC may meet its burden by prov- 
ing that the alleged . . . practices were 
the type of misrepresentation on which 
a reasonably prudent person would rely, 
that they were widely disseminated, and 
that the injured consumers purchased 
[the goods from defendants]... . The bur- 
den then shifts to defendants to prove 
that the misrepresentations were not re- 
lied upon by the consumers. (Emphasis 
added.) 


Thus, reliance remains an issue 
in such cases, but the FTC is en- 
titled to a rebuttable presumption 
of such reliance based on proof of 
materiality, dissemination, and pur- 
chase. The decision, citing Blackie’s 
reasoning in affirming a class certi- 
fication order, explained why the 
burden of proof should be shifted: 


There are cogent reasons for declining 
to follow the strict common law rule of 
subjective proof of reliance in the instant 
case ....[{The relevant provisions of the 
FTC Act] serve a public purpose by au- 
thorizing the Commission to seek re- 
dress on behalf of injured consumers. It 
would be inconsistent with the statutory 
purpose for the court to stifle effective 
prosecution of large consumer redress 
actions by requiring proof of subjective 
reliance by each individual consumer. 


The decision also quoted Blackie’s 
concern that in the context of that 
case, leaving the burden of proof on 
plaintiffs would impose on them “an 
unreasonable . .. evidentiary burden.” 

The federal courts have followed 
International Diamond’s holding on 
the rebuttable presumption of reli- 
ance in subsequent FTC consumer 
redress cases dealing with both af- 
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firmative misrepresentations and 
omissions.*” Some were decided prior 
to 1993, the year the major substan- 
tive amendments to FDUTPA were 
enacted, and the Florida Legislature 
is presumed to be aware of those de- 
cisions in enacting the amend- 
ments.” It is an established principle 
of statutory construction that when 
a state statute is patterned after a 
federal law on the same subject, the 
state statute takes the same con- 
struction as the federal law has re- 
ceived in the federal courts insofar 
as it is harmonious with the spirit 
and policy of the state statute. In 
enacting the 1993 amendments the 
legislature went so far as to specify 
explicitly that one of FDUTPA’s pur- 
poses is “[t]o make state consumer 
protection and enforcement consis- 
tent with established policies of fed- 
eral law relating to consumer protec- 
tion.” There should thus be a 
rebuttable presumption of reliance 
in FDUTPA damages class actions in 
order to facilitate their prosecution. 
The FTC precedent and its rationale 


also militate in favor of applying that 
rebuttable presumption in state 
agency enforcement actions under 
FDUTPA seeking actual damages on 
behalf of many consumers.*® 

The question of who bears the bur- 
den of proof on the reliance issue in 
nonclass damages actions requires 
further analysis. With respect to 
omissions cases, Affiliated Ute’s ba- 
sis for relieving the plaintiff of that 
burden was the defendant’s duty to 
disclose, deriving from its position as 
a market maker in the securities. In 
the consumer purchase situation, the 
plaintiff-defendant relationship is 
even more direct. Subsequent (but 
pre-1993) Supreme Court precedent 
explained Affiliated Ute’s holding as 
also based on a concern that requir- 
ing the plaintiff to prove how he or 
she would have acted if the withheld 
information had been disclosed would 
impose “an unnecessarily unrealistic 
evidentiary burden.” It would thus 
appear that, to be faithful to FTC pre- 
cedent and its rationale, there should 
also be a rebuttable presumption of 
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reliance in non-class FDUTPA dam- 
ages actions based on omissions of 
material information. 

Having nonclass individual and 
business plaintiffs bear their tradi- 
tional burden of proving subjective 
reliance in damages actions based on 
affirmative misrepresentations, how- 
ever, should not impose an unreason- 
able evidentiary burden or substan- 
tially impede such actions. It is 
another established principle of 
statutory construction that statutes 
in derogation of the common law, 
even when remedial, will not be in- 
terpreted to displace or repudiate the 
common law any further than is 
clearly and plainly specified.** Here, 
consistency with federal policy is 
specified, and it and its rationale do 
not extend to this category of 
FDUTPA actions. 

Affiliated Ute’s progeny also con- 
firm that in nonclass cases alleging 
both affirmative representations and 
omissions, plaintiffs generally should 
bear the burden of proving reliance.” 

Preserving subjective reliance as 
an issue in nonclass, private actions 
accords with advancing FDUTPA’s 
purpose of protecting the consuming 
public and legitimate business enter- 
prises” while retaining the funda- 
mental legal principle of causation 
of damages. As Blackie explained, 
“we think that the [federal statute’s] 
public purpose can be adequately 
served within the traditional com- 
pensatory suit framework by limit- 
ing recoveries to those who are in fact 
injured, and excluding those whol]... 
have not been injured.”®! 

The above analysis as to nonclass 
plaintiffs would also appear to apply 
to state enforcement agency suits to 
recover actual damages suffered by 
“governmental entities” under 
§501.207(1)(c) as recently amended. 
Such entities are also unitary plain- 
tiffs which have engaged in commer- 
cial transactions in the open market- 
place. 


Precedent 
from Other States 

The other state court little FTC act 
decisions cited in Davis and Latman 
are not persuasive that subjective 
reliance should not be an issue in 
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nonclass damages actions under 
Florida’s statute. Florida’s statute is 
unique among them in expressing 
the purpose of achieving consistency 
with established policies of federal 
law relating to consumer protection. 
The Washington statute is the only 
one of the others® that even argu- 
ably refers® to federal interpreta- 
tions on issues other than the mean- 
ing of the “deceptive” and “unfair” 
prohibitions themselves. In Pickett, 
et al. v. Holland America Line- 
Westours, Inc., 6 P.3d 63 (Wash App. 
1 Div. 2000), a Washington appellate 
court, in another port charges case, 
followed Latman in reversing a de- 
nial of class certification, but its 
holding, again, was directed to fa- 
cilitating class actions by avoiding 
the predominance of individual is- 
sues that proof of individual reliance 
would require.™ It also relied on 
Ohio and California cases® that 
held that an inference or presump- 
tion of reliance could be drawn.” 
Furthermore, none of those deci- 
sions from other states even indi- 
cated an awareness of FTC prece- 
dent on the reliance issue in 
monetary redress actions. 


Declaratory or Injunctive 
Relief for Future Consumers 
or Nonconsumers 

In Davis, plaintiffs also brought 
a claim for declaratory and injunc- 
tive relief, even though there argu- 
ably were no continuing losses as to 
them. The First DCA held 
§501.211(1), which broadly provides 
that “anyone aggrieved by a viola- 
tion” may bring an action for such 


nonmonetary relief,’ allowed such 
claims as FDUTPA is designed to 
protect not only the rights of liti- 
gants but also those of the consum- 
ing public at large. It cited 
§501.202(2)’s express statutory pur- 
pose of “protectiing] the consuming 
public and legitimate business en- 
terprises ....” Davis is thus prece- 
dent for permitting existing custom- 
ers to seek prospective relief 
directed to “consumers who have not 
yet been harmed.” 


Competitors and 
Other Nonconsumers 

As the Davis action was brought 
by consumers, the decision did not 
reach the issue of whether plaintiffs 
who are not consumers of the 
defendant’s goods or services can 
bring FDUTPA claims for injunctive 
or declaratory relief. The “anyone 
aggrieved” language arguably ap- 
pears to permit such claims. 

A Third DCA decision® last year 
in another port charges case opined 
that a travel agency suing cruise 
lines for amounts allegedly owing on 
its commissions, as well as declara- 
tory and injunctive relief, was not a 
consumer and hence not protected 
by the act. However the decision, 
and the other Florida precedent on 
which it relied,” did not consider the 
“anyone aggrieved” provision. The 
precedent it cited from other states 
also did not address such a provi- 
sion for broader entitlement to non- 
monetary relief.” 

A Fourth DCA decision in April of 
this year in a commercial landlord- 
tenant dispute” opined in explicit 


dictum that FDUTPA’s express 
statutory purposes of protecting the 
consuming public and legitimate 
business enterprises “seem consis- 
tent with applying [F]DUTPA to 
nonconsumer transactions, at least 
where they involve practices of anti- 
competitive conduct affecting the 
consuming public.” Permitting in- 
junctive or declaratory actions by 
nonconsumers could serve that pur- 
pose when the practice challenged 
is likely to cause consumer injury. 
Federal court decisions have split 
on whether alleged trademark in- 
fringements stated FDUTPA claims. 
Most recent ones, and those address- 
ing the “anyone aggrieved” lan- 
guage, have approved such FDUTPA 
claims.”? Even those, however, did 
not analyze how the practice was 
“deceptive” under FDUTPA or posed 
the prospect of consumer injury. 
However, on this issue there once 
again is guiding FTC precedent, and 
it strongly suggests that such non- 
monetary claims should be permit- 
ted when they target practices likely 
to cause injury to consumers. The 
Supreme Court long ago recognized 
it is deceptive under the FTC Act for 
a business to misappropriate 
another’s trade name. In FTC v. 
Colgate-Palmolive Co.,"* the Court 
cited earlier decisions’ and ex- 
plained that in employing such a 
practice 
the seller has used a misrepresentation 
to break down what he regards to be an 
annoying or irrational habit of the buy- 
ing public—the preference for particu- 
lar manufacturers or known brands 


regardlessof a product’s actual qualities 
... a misrepresentation has been used 
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to break the habit, and. . . a misrepre- 
sentation for such an end is not permit- 
ted. 


Moreover, the FTC’s 1983 State- 
ment, explaining that consumer in- 
jury exists if consumers would have 
chosen differently but for the decep- 
tion, states® 


The Commission regards injury to com- 
petitors as identical to injury to consum- 


ers. Advertising . . . [is] intended to ‘in- 
jure’ competitorsby directing business to 
the advertiser .. . . Deceptive practices 


injure both competitors and consumers 
because consumers who preferred the 
competitor’s product are wrongly di- 
verted. 


Given such FTC act precedent, it 
would appear that lawsuits stating 
trademark infringement claims be- 
tween competitors can also state 
claims for injunctive or declaratory 
relief as to deceptive practices un- 
der §501.211(1) of FDUTPA, since a 
required element of infringement is 
likelihood of confusion among pur- 
chasers as to the marks, i.e., the ori- 
gin of the product or service.” As a 
leading authority has explained, “In 
this sense, protection of trademarks 
is merely a facet of consumer pro- 
tection.””* 

For the same reason, fact situa- 
tions supporting analogous unfair 
competition or trade dress infringe- 
ment claims could also support 
FDUTPA claims. It is not inconceiv- 
able that other types of actions be- 
tween competitors could state 
FDUTPA claims, but additional evi- 
dence might be required to prove the 
likelihood that the targeted prac- 
tices would mislead reasonable con- 
sumers to their detriment. The 
courts would presumably make 
those determinations on a case-by- 
case basis. 


2001 Amendments 

The 2001 amendments modified 
the definition of “consumer” in 
§501.203(7) to clarify that it in- 
cludes a “business” and “any com: 
mercial entity, however denomi- 
nated”; it continues to include such 
terms as “firm” and “corporation.” 
They also, however, changed the be- 
ginning of the actual damages rem- 
edy subsection (§501.211(2)) by de- 
leting the word “individual” before 


“action” and substituting “person” 
for “consumer” (“In any action 
brought by a person who has suffered 
aloss ....”). This may give rise to a 
rebuttable presumption®’ that 
nonconsumers are now permitted to 
seek monetary damages when chal- 
lenged practices are likely to harm 
consumers. Such an interpretation, 
however, is at least arguably incon- 
sistent with the continuing, overall 
statutory purposes of “consumer pro- 
tection,” and “protect[ing] the con- 
suming public and legitimate busi- 
ness enterprises.”*' Awarding 
damages to nonconsumers provides 
no direct protection to consumers, as 
compared with permitting 
nonconsumers to secure declaratory 
or injunctive relief that applies gen- 
erally to acts affecting consumers as 
well. 

The statute’s language thus 
leaves legislative intent on this 
point ambiguous. The legislative 
history indicates that the change 
was designed to clarify that busi- 
nesses may obtain monetary dam- 
ages on the same conditions that 
individuals have been able to obtain 
it, rather than expand the class of 
entities entitled to such relief. The 
last Senate Staff Analysis and Im- 
pact Statement for the bill noted: 
Remedies Available to Businesses: .. . 
Due to inconsistent court interpretations 
of the statute and its intended protec- 
tion of businesses, the remedies avail- 
able to individual consumers have not 
always been available to business con- 
sumers .... Under §101(3), F:S., a ‘per- 
son’ is understood to include a business. 
Thus, this change appears to be intended 
to clarify that the remedies available to 
individuals under the FDUTPA are also 
available to businesses that are harmed 


by a violationof the FDUTPA. (Empha- 
sis added. )** 


However, the legislature could 
have better accomplished such a 
clarification by simply retaining the 
term “consumer” with its concur- 
rently amended definition. The 
courts may thus be called upon to 
decide this issue. 


Conclusion 

FDUTPA’s prohibition on decep- 
tive practices applies to a huge 
range of commercial behavior. The 
legislature, though, has very specifi- 
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cally adopted the current FTC de- 
ception standard, and required that 
great weight be accorded to conform- 
ing FTC and federal court interpre- 
tations. It moreover has codified the 
purpose that the consumer protec- 
tion provided by the statute should 
be consistent with federal law and 
policy. In that respect, FDUTPA is 
unlike other “little FTC acts.” 

With those directions, the legis- 
lature has supplied practitioners 
and the courts with a large body of 
federal precedent on which to rely 
in determining which practices are 
deceptive, and for resolving other 
questions of interpretation and en- 
forcement not answered by the lan- 
guage or legislative history of 
FDUTPA itself. Decisions from other 
states should be addressed with 
care, as they may be inconsistent 
with FTC precedent or based on 
state statutory provisions different 
from FDUTPA’. 


Star. §501.201 et seq. 

* David J. Federbush, The Unexplored 
Territory of Unfairness in Florida’s De- 
ceptive and Unfair Trade Practices Act, 
73 Fa. B.J.26 (May 1999), and The Un- 
clear Scope of Unconscionability in 
FDUTPA, 74 Fta. B.J. 49 (Aug. 2000). 

3 Stat. §501.204(1). 

* 15 U.S.C. §41 et seq. 

° § 208 (S 0208ER), 2001 Fla. Laws ch. 
39, amending FLa. Star. §501.204(2). See 
www.leg.state.fl.us/. 

® Fra. Star. §501.203(3)(b). 

* See, e.g., Rollins, Inc. v. Heller, 454 
So. 2d 580, 584 (Fla. 3d D.C.A. 1984); 
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Inc., 103 F.T.C. 110, 174-84 (1984), 1984 
FTC LEXIS 71, 104. As the decision re- 
flects, the Deception Statement was origi- 
nally set forth in a letter dated October 
14, 1983, by a majority of the FTC Com- 
missioners to the Chair of the House 
Committee on Energy and Commerce. 
The earlier standard had been “tendency 
or capacity” (rather than “likely”) to mis- 
lead. See accompanying Statement of 
Commissioner Pertschuk, concurring in 
part and dissenting in part. 
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23 (7th Cir. 1992), cert. den., 507 US. 
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'2 See Rollins, 454 So. 2d 580; FTC v. 
Publishing Clearing House, Inc., 104 
F.3d 1168, 1171 (9th Cir. 1997). 
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4 See, e.g., Rollins, 454 So. 2d 580; 
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tions, 761 So. 2d at 1264. 
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81 E.T.C. 28, 67 (1974), the FTC had ex- 
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well-controlled tests, or the general state 
of medical knowledge at the time of the 
claim, however ascertained. A later de- 
cision held that a claim that scientific 
tests establish that a product works 
must generally be supported by at least 
two well-controlled scientific studies (as 
explained therein). Removatron Int'l 
Corp. v. FTC, 884 F.2d 1489, 1492 nn.3, 
5 (1st Cir. 1989). 

22 Ward Laboratories v. FTC, 276 F.2d 
952, 955 (2d Cir. 1960), cert. den. 364 US. 
827 (1960). 

23 International Harvester Co., 104 
F.T.C. 949, 1060 (1984). 

*4 Avalon Industries, 83 F.T.C. 1728, 
1750, 1756 (1974). 

*> FTC v. Colgate-Palmolive Co., 380 
U.S. 374 (1965); see also FTC v. Figgie 
Int'l, Inc., 994 F.2d 595, 600 (9th Cir. 
1993), cert. den., 510 U.S. 1110 (1994) 
(heat detector operation demonstrated in 
a cardboard house set on fire; false im- 


plied representation of correspondence 
to actual conditions). 

26 Basic Books, Inc. v. FTC, 276 F.2d 718, 
721 (7th Cir. 1960); accord, FTC v. Amy 
Travel Service, Inc., 875 F.2d 564, 572 
(7th Cir. 1989). 

27 Heinz Kirchner, 63 F.T.C. 1282, 1290 
(1963), quoted in the Statement, 103 
E.T.C. at 178. 

28 J.B. Williams Co. v. FTC, 381 F.2d 
884, 890 (6th Cir. 1967). 

°° Warner Lambert, 86 F.T.C. 1398, 1414 
(1975), aff'd, 562 F.2d 749 (D.C. Cir. 
1977), cert. den., 435 U.S. 950 (1978). 

3° Encyclopedia Britannica, Inc. v. FTC, 
605 F.2d 964, 967 (7th Cir. 1979), cert. 
den., 445 U.S. 934 (1980). 

31 Murray Space Shoe Corp. v. FTC, 304 
F.2d 270 (2d Cir. 1962). 

2 Heinz Kirchner, 63 F.T.C. 1282. 

33 Wilmington Chemical Corp., 69 F.T.C. 
828, 866 (1966). 

$4103 E.T.C. at 183. 

35 FTC v. Colgate-Palmolive Co., 380 
US. at 387. 

36 Accord, FTC v. Wilcox, 926 F. Supp. 
1091, 1098 (S.D. Fla. 1995); FTC v. 
SlimAmerica, Inc., 1999-2 Trade Cas. 
(CCH) 972,579 at 85,201 (S.D. Fla. 
1999). 

37 103 E.T.C. at 183. 

38 See, e.g., Rhodes Pharmacal, Inc., 208 
F.2d 382, 386 (7th Cir. 1953); In the Mat- 
ter of A.A. Friedman Co., 74 F.T.C. 1056, 
1070 (1968); In the Matter of Benrus 
Watch Co., Inc., 64 F.T.C. 1018, 1032 
(1964); Firestone, 481 F.2d at 250. 

39 Leonard Porter, 88 F.T.C. 546, 626 n.5, 
630 (1976). 

© See also Equifax v. FTC, 678 So. 2d 
1047, 1052 (11th Cir. 1982). 

4. A practice which “offends established 
public policy . .. and is immoral, unethi- 
cal, oppressive, unscrupulous or substan- 
tially injurious to consumers... .”, as 
cited in Spiegel, Inc. v. FTC, 540 F.2d 287, 
293 (7th Cir. 1976). Samuels, et al. v. 
King Motor Company of Fort Lauder- 
dale, 782 So. 2d 489 (Fla. 4th D.C.A. 
2001), erroneously cited that standard. 

*2 See, e.g., Urling, 468 So. 2d 451 (false 
termite inspection certificate); Day v. Le- 
Jo Enterprises, Inc, 521 So. 2d 175 (Fla. 
3d D.C.A. 1988); Warren v. Monahan 
Beaches Jewelry Center, Inc., 548 So. 2d 
870 (Fla. 1st D.C.A. 1989) (false repre- 
sentation that ring was diamond); /zadi, 
550 So. 2d 1135 (auto financing offer 
which advertiser never intended to 
keep); Lou Bachrodt Chevroiet, Inc. v. 
Savage, 570 So. 2d 307 (Fla. 4th D.C.A. 
1990) (false oral representation of auto’s 
condition actionable despite written “as 
is” warranty disclaimer); Cummings v. 
Warren Henry Motors, Inc., 648 So. 2d 
1230 (Fla. 4th D.C.A. 1994) (intentional 
concealment that consumer was enter- 
ing a lease agreement, rather than a 
sales agreement, for an auto); W.S. 
Badcock Corp. v. Myers, 696 So. 2d 776 
(Fla. lst D.C.A. 1996) (financier of pur- 
chaser of consumer goods misrepre- 
sented fee charged as nonfiling insur- 
ance rather than default protection, 
included the charge in amount to be fi- 


nanced rather than finance charge, 
thereby providing it a fund against 
which to offset bad debt losses and in- 
creasing the base upon which interest 
was computed); Sarkis, 697 So. 2d 524 
(allegations by dealer that supplier sub- 
mitted false test results indicating it had 
supplied higher grade gasoline, to jus- 
tify the [higher] price charged); Fort 
Lauderdale Lincoln v. Corgnati, 715 So. 
2d 311, 314 (Fla. 4th D.C.A. 1998) (false 
representation that auto had never been 
in accident or repainted and was in 


THE FLORIDA BAR JOURNAL/NOVEMBER 2001 31 


\ 
| 
| 
| 
Aw 
ee 
nalaw.c 
i 


“showroom condition”); GMAC v. Laesser, 
718 So. 2d 276 (Fla. 4th D.C.A. 1998) 
(switching consumer from outright pur- 
chase of auto to lease-purchase through 
false representation of financial benefit 
to consumer by doing so). See also Suris 
v. Gilmore Liquidating, Inc., 651 So. 2d 
1282 (Fla. 3d D.C.A. 1995) (evidence that 
dealer misrepresented limited edition 
nature of car and type of engine and 
amount his trade-in was actually allo- 
cated, and failed to disclose manufac- 
turer suggested retail price, created jury 
questions as to deceptive nature of acts; 
reversing directed verdict for defendant); 
Milan Davich, Jr. v. Norman Brothers 
Nissan, Inc., 739 So. 2d 138 (Fla. 5th 
D.C.A. 1999) (failure to disclose car’s 
paint damage; discovery issue). 

43 “(W]e can discern nothing from the 
language contained on the postcard 
which would [be] likely to mislead a con- 
sumer acting reasonably under the cir- 
cumstances to conclude that the credit 
card ...is a Visa or MasterCard credit 
card as urged by the Department.” 761 
So. 2d at 1264. 

“4 See 5 U.S.C. §45(a)(2) (actions “to pre- 
vent” persons... from using... . unfair 
or deceptive acts”); The Coca-Cola Co., 
117 F.T.C. 795, 909-14 (1994). 

4 Fria. Stat. §501.207(1)(b). 

6 Sheffield v. Davis, 562 So. 2d 384 (Fla. 
2d D.C.A. 1990) (plain meaning rule). 

“7 Gutter v. Wunker, 631 So. 2d 1117 
(Fla. 4th D.C.A. 1994) (fraud), dsm‘d, 637 
So. 2d 235; Gilchrist Timber Company, 
et al., v. ITT Rayonier, Inc., et al., 696 
So. 2d 334 (Fla. 1997) (negligent misrep- 
resentation). 

48 See, e.g., FTC v. H.N. Singer, Inc., 668 
F.2d 1107, 1111 (9th Cir. 1982) (routine 
fraud cases are “proper cases”); FTC v. 
U.S. Oil & Gas Corp., et al., 748 F.2d 
1431 (11th Cir. 1984). 

49 1983-2 Trade Cas. (CCH) § 65,725 at 
69,704 (N.D. Cal. Nov. 8, 1983). 

°° FDUTPA itself has been held by a 
federal court not to apply to securities 
transactions. Crowell, et al. v. Morgan 
Stanley Dean Witter Services Co., Inc., 
87 F. Supp. 1287 (S.D. Fla. 2000). 

51 §24 F.2d 891, 906 (9th Cir. 1975); 406 
U.S. 128 (1972). 

52 FTC v. Kitco of Nevada, Inc., 612 F. 
Supp. 1282, 1293 (D. Minn. 1985); FTC 
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v. National Business Consultants, 781 F. 
Supp. 1136, 1143 (E.D. La. 1991) (mis- 
representations and omissions); FTC v. 
Patriot Alcohol Testers, 798 F. Supp. 851, 
861 (D. Mass. 1992); FTC v. Pacific Medi- 
cal Clinics Management, Inc., 1992-1 
Trade Cas. (CCH) 969,777 at 67,587 
(S.D. Cal. 1992); FTC v. Figgie Interna- 
tional, n. 25 supra at 606; U.S. v. Build- 
ing Inspector of America, 894 F. Supp. 
507, 522 (D. Mass. 1995). 

Although the Supreme Court in Af- 
filiated Ute did not expressly describe 
its holding as creating a presumption of 
reliance in omissions cases, the Interna- 
tional Diamond decision so characterized 
it, and subsequent, pre-1993 securities 
law decisions confirmed it is rebuttable. 
See Panzirer v. Wolf, 663 F.2d 365, 368 
(2d Cir. 1981); Lipton v. Documation, 
Inc., 734 F.2d 740, 742 (11th Cir. 1984), 
cert. den., 469 U.S. 1132 (1985); Finkel 
v. Docutel / Olivetti Corp., 817 F.2d 356, 
359 (5th Cir. 1987). Compare Turner v. 
Beneficial Corp., 242 F.3d 1023, 1028 
(11th Cir. 2001) (language of federal 
Truth in Lending Act, that a plaintiff is 
entitled only to “any actual damages 
sustained... as a result” of a violation, 
indicates legislative intent that plaintiffs 
must demonstrate detrimental reliance; 
confirmed by legislative history calling 
for showing that consumers “suffered a 
loss because they relied on an inaccu- 
rate or incomplete disclosure”). 

°8 The legislature is presumed to be ac- 
quainted with judicial decisions on a 
subject concerning which it subse- 
quently enacts a statute. Ford v. Wain- 
wright, 451 So. 2d 471, 475 (Fla. 1984). 

°4 Kirby Center v. Dept. of Labor and 
Employment Security, 650 So. 2d 1060, 
1062 (Fla. ist D.C.A. 1995). 

Fra. Stat. §501.202(3). 

56 Fria. Stat. §501.207(c) provides that 
the enforcing authority may bring “An ac- 
tion on behalf of one or more consumers 
or government entities [per 2001 amend- 
ment] for the actual damages caused by 
an act or practice in violation of this part” 
(emphasis added). It would seem unlikely 
that state authorities would bring such 
actions on behalf of small numbers of con- 
sumers. 

57 Basic, Inc. v. Levinson, 485 U.S. 224, 
245 (1988). 

58 Thornber v. City of Fort Walton 
Beach, 568 So. 2d 914, 918 (Fla. 1990), 
appeal after remand, 622 So. 2d 570; Ady 
v. American Honda Finance Corp., 675 
So. 2d 577, 581 (Fla. 1996); Raskin v. 
Community Blood Centers of Florida, 
Inc., 699 So. 2d 1015, 1015 (Fla. 4th 
D.C.A. 1997), rev. denied, 707 So. 2d 
1124. Cf. Vance v. Indian Hammock Hunt 
& Riding Club, 403 So. 2d 1367, 1370 
(Fla. 4th D.C.A. 1981). There, in a civil 
damages action under Florida’s mislead- 
ing advertising statutes, which also pro- 
vide for criminal penalties (§§817.40, .41, 
.44), the court opined that “one who 
seeks by civil suit to vindicate a viola- 
tion of the statute as a private wrong 
must show that the wrong was the proxi- 
mate cause of his injury or damage, and 
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proof of reliance is necessary to prove 
the causal connection.” Accord, Smith v. 
Mellon Bank, 957 F.2d 856, 858 (11th Cir. 
1992); State Farm Mutual Auto Ins. v. 
Novotny, 657 So. 2d 1210, 1213 (Fla. 5th 
D.C.A. 1995). 

59 E.g., Cavalier Carpets, Inc. v. Caylor, 
746 F.2d 749, 757 (11th Cir. 1984); 
Kirkpatrick v. J.C. Bradford & Co., 827 
F.2d 718, 723 (11th Cir. 1987). 

6 Fia. Stat. §501.202(2). 

81 524 F.2d at 907 n.22. Blackie is still 
considered a leading case. Finkel, 817 
F.2d at 361; 3 BROMBERG AND LOWENFELS 
ON SecurITiES FraupD & CoMMODITIES 
Fraup (2d ed., 2000), §8.6 (600) at p. 
8:803. 

82 See Conn. GSA §42-110 et seq.; 815 
ILCS (Ill.) 505/2; Mich. S.A. §19.418(1); 
N.C. GSA §75-1.1(a); Pa. CSA §201-2,3; 
Tex. B. & C. C. §17.50. 

63 “The legislature hereby declares that 
the purpose of this act is to complement 
the body of federal law governing... un- 
fair, deceptive, and fraudulent acts of 
practices in order to protect the public . 
... It is the intent of the legislature that, 
in construing this act, the courts be 
guided by final decisions of the federal 
courts and final orders of the federal 
trade commission interpreting the vari- 
ous federal statutes dealing with the 
same or similar matters ....” RCWA 
§19.86.920. 

64 “Any other interpretation would ef- 
fectively undermine class actions based 
on the... CPA.” 6 P.3d at 72. 

°° Amoco v. GMC, 463 N.E. 2d 625 (Oh. 
App. 1982); Vazquez v. Superior Court, 
484 P. 2d 964 (Cal. 1971). 

°° The decision in Hinchcliffe v. Ameri- 
can Motors Corp., 440 A.2d 810, 815 
(Conn. 1981), was based on the Connecti- 
cut statute’s provision that plaintiff need 
only prove “ascertainable loss,” rather 
than actual damages. The decision in 
Canady v. Mann, 419 S.E.2d 597 (N.C. 
App. 1992), did not reach the reliance 
issue. Furthermore, the court relied on 
the FTC’s obsolete “tendency or capac- 
ity to deceive” standard. The decision in 
Weitzel v. Barnes, 691 S.W. 2d 598, 600 
(Tex. 1985), noted that the Texas 
statute’s relevant language was “a de- 
ceptive act or practice which is the pro- 
ducing cause of the consumer’s actual 
damages,” and that language containing 
the term “reliance”; i.e., “sustained ac- 
tual damages as a result of reliance on” 
enumerated acts, had been rejected. Dix, 
et al. v. American Bankers Life Assur- 
ance Co., 415 N.W.2d 206 (Mich. 1987), 
was another class action decision hold- 
ing that class members need not prove 
individual reliance, which proof would 
otherwise create a predominance of in- 
dividual issues defeating class certifica- 
tion. It discussed federal securities pre- 
cedent, but failed to note precedent 
holding there is a rebuttable presump- 
tion of reliance. Weinberg et al. v. Sun 
Company, Inc., 740 A.2d 1152 (Pa. Su- 
per. 1999), was another class certifica- 
tion decision, but it affirmed a denial of 
class certification as plaintiffs had failed 
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to provide sufficient evidence of causa- 
tion. In Oliveira v. Amoco Oil Company, 
726 N.E.2d 51 (Ill. App. 4 Dist. 2000), 
the court affirmed the denial of certifi- 
cation of a nationwide class because the 
laws of other states might require reli- 
ance. Similarly, the FTC Act cases cited 
in Latman did not reach the reliance is- 
sue, and are inapposite. Orkin Extermi- 
nating Co. v. FTC, 849 F.2d 1354, 1368 
(11th Cir. 1989), was not even a decep- 
tion case; it was an unfairness case. 
Trans World Accounts, Inc. v. FTC, 594 
F.2d 212, 214 (9th Cir. 1979), was not a 
consumer monetary redress case. It also 
utilized the pre-1983 deception standard. 

67 Srat. §501.211(1): “Anyone ag- 
grieved by a violation of this part may 
bring an action to obtain a declaratory 
judgment that an act or practice violates 
this part and to enjoin a person who has 
violated, is violating, or is otherwise 
likely to violate this part.” 

88 776 So. 2d at 975. 

°° N.G.L. Travel Associates v. Celebrity 
Cruises, Inc., 764 So. 2d 672 (Fla. 3d 
D.C.A. 2000); accord, Bio-Med Plus, Inc. 
v. Health Coalition, Inc., 2001 Fla. App. 
Lexis 11444 (Fla. 3d D.C.A. August 15, 
2001) (appellant was competitor, not con- 
sumer, of appellee). 

” Delgado, 693 So. 2d 602, addressed 
damages only, and not equitable relief; 
it did not deny any requested relief. 

"| Tt cited a New Jersey case, City Check 
Cashing v. Nat'l. State Bank, 582 A.2d 
809 (N.J. Sup. Ct. App. Div. 1990), but 
that state’s statute limits private relief 
to persons suffering ascertainable losses 
of money or property, and contains no 
reference to FTC interpretations. 
N.J.S.A. 56:8-19. The 1996 law review 
article it cited also failed to address such 
provisions, and erroneously cited to the 
pre-1993 version of FDUTPA. 

” Beacon Property Management, Inc. v. 
PNR, Inc., 2001 Fla. App. LEXIS 4339, 
26 Fla. L. Weekly D 915 (Fla. 4th D.C.A. 
2001). 

3 United Feature Syndicate, Inc. v. Sun- 
rise Mold Co., Inc., 569 F. Supp. 1475, 
1481 (S.D. Fla. 1983); Laboratorios 
Roldan v. Tex Int'l Inc., 902 F. Supp. 
1555, 1570 (11th Cir. 1984); Klinger v. 
Weekly World News, Inc., 747 F. Supp. 
1477 (S.D. Fla. 1990) (“anyone ag- 
grieved”); Contemporary Restaurant 
Concepts, Ltd., v. Las Tapas-Jacksonville, 
Inc., 753 F. Supp. 1560, 1565 (M.D. Fla. 


David J. Federbush practices in 
Largo, Maryland. He was a litigator in 
the Federal Trade Commission’s Bureau 
of Consumer Protection and subse- 
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tiffs’ litigation practice in Miami and the 
Washington, D.C., area. Mr. Federbush 
graduated summa cum laude from Yale 
University in 1971 and received his J.D. 
in 1976 from Stanford Law School. 


1991); Big Tomato v. Tasty Concepts, Inc., 
972 F. Supp. 662 (S.D. Fla. 1997) (“any- 
one aggrieved”); Nassau v. 
Unimotorcyclists Society of America, 
Inc., 59 F. Supp.2d 1233, 1243 (M.D. Fla. 
1999. But see IC Industries v. I.C. Indus- 
tries, 595 F. Supp. 340, 344 (M.D. Fla. 
1983); Packaging Corp. Int'l. v. Travenol 
Laboratories, Inc., 566 F. Supp. 1480 
(S.D. Fla. 1983); M.G.B. Homes, Inc. v. 
Ameron Homes, Inc., 903 F.2d 1486, 1494 
(11th Cir. 1990) (copyright infringe- 
ment). 

A 1999 state court decision held that 
a business could not state a trade dis- 
paragement-type claim under FDUTPA 
for monetary damages. Declaratory or 
equitable relief under FDUTPA was not 
sought. Warren Technology, Inc. v. Hines 
Interests Limited Partnership, 733 So. 2d 
1146 (Fla. 3d D.C.A. 1999). 

4 See Colgate-Palmolive, 380 U.S. at 
388. \ 

% Niresk Industries, Inc. v. FTC, 278 
F.2d 337, 342 (7th Cir. 1960), cert. den., 
364 U.S. 883 (1960). 

6 103 E.T.C. at 183 n.58. 

‘7 See Contemporary Restaurant Con- 
cepts, 753 F. Supp. at 1563; Nassau, 59 
F. Supp. at 1237. 

1 McCartuy ON TRADEMARKS AND UN- 
FAIR COMPETITION (4th ed. 2001) §2:33, at 
p. 2-58. See cases cited therein. 

79 See supra note 5. 

8° See Sam’s Club v. Bair, 678 So. 2d 
902, 903 (Fla. 1st D.C.A. 1996). 


*! Section 501.202. See Ideal Farms 
Drainage Dist. v. Certain Lands, 19 So. 
2d 234, 239 (Fla. 1944); Klonis v. State 
Dept. of Revenue, 766 So. 2d 1186, 1189 
(Fla. 1st D.C.A. 2000). 

See Byte Int'l. Corp. v. Maurice 
Gusman Trust, 629 So. 2d 191, 192 (Fla. 
3d D.C.A. 1993). 

“3 Senate Staff Analysis, Committee on 
Commerce and Economic Opportunities, 
CS/SB 208, March 22, 2001, see supra note 
5 at p.6. The legislative history of the par- 
allel House bill, containing these same 
changes, is in accord. See HO685; Staff 
Analysis, House Committee on Agriculture 
& Consumer Affairs, March 10, 2001 at 3 
(“The [Information Service Technology 
Development] Task Force believed the 
Legislature intended the definition of‘con- 
sumer to track the definition of ‘person’ 
ins. 1.01(3), FS., a definition that includes 
businesses.”), p. 4. 

The legislative history of the 1993 
amendments confirmed that FDUTPA’s 
purpose was to “protect | individual and 
business consumers.” House Committee 
on Agriculture and Consumer Services, 
Final Bill Analysis and Economic Impact 
Statement, CS/HB 1753, April 17, 1993 
at p. 3. Case law confirms that a change 
in statutory language may reflect an in- 
tent only to clarify and safeguard against 
misapprehension of existing law. State 
ex rel. Szabo Food Services, Ince. v. 
Dickinson, 286 So. 2d 529, 531 (Fla. 
1973). 
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Spoliation Evidence 


A Double-Edged Sword 


by Bard D. Rockenbach 


poliation of evidence, which is sometimes referred 

to as “spoilation” or “destruction of evidence,” is a 

cause of action which holds someone liable for neg- 

ligently or intentionally destroying material which 
is needed as evidence in litigation. Since 1990, it has 
been a very powerful tool in the arsenal of litigants and 
has forced some strange rules upon defendants or poten- 
tial defendants. This article examines the origins of the 
cause of action, and offers an analysis of its status today 
and a discussion of a new limitation which has been im- 
posed upon it. 


The Origin of Spoliation 

An initial case concerning lost patient records gave 
Florida courts a chance to analyze a claim for “negligent 
failure to preserve evidence.”' The court recognized the 
new tort had existed in other states and asked the thresh- 
old question “whether there is a duty owed to the plain- 
tiff by the defendant which the law recognizes.” It found 
the existence of the duty in the statutes at the time which 
required a hospital to maintain records of patients and 
produce them upon request. The plaintiff was found to 
have stated a cause of action for “negligent failure to 
preserve evidence” because she alleged that she could 
not prove her cause of action against the doctor practic- 
ing at the hospital. Central to this analysis was the time- 
honored discussion of the elements of negligence: 1) ex- 
istence of a duty; 2) breach of that duty; and 3) damages 
caused by the breach. The claim against the doctor fit 
very well into the analysis of any other negligence case 
since there was a clear duty created by statute and a 
breach of that duty by the loss of the records. Although 
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the court recognized a new cause of action, it did not have 
to make new law to recognize spoliation. 

Since then, however, spoliation has undergone many 
changes and, in some respects, has been broadened. It 
now has two distinct “varieties” and the requirement of 
a duty has been made more vague. 


Different Varieties of Spoliation 

From the case of Bondu v. Gurvich, 473 So. 2d 1307 
(Fla. 3d DCA 1985), evolved two distinct “varieties” of 
spoliation of evidence claims. Although they are the same 
when one compares the elements of the claim, they are 
applied to different cases in different ways with differ- 
ent results. It is important to recognize the distinctions 
and applications, especially when considering precedent. 

First, a claim for spoliation of evidence may be used in 
the form of a discovery violation against an opponent in 
litigation. This happens when, during litigation, a party 
is in control of evidence crucial to his adversary and then 
loses or destroys the evidence. In that situation, the court 
treats the loss or destruction of evidence as a discovery 
violation pursuant to Fla. R. Civ. P. 1.380.° The failure to 
produce the evidence is then subject to a sanction, the 
choice of which is widely discretionary with the trial 
court. The trial court may consider 1) whether there is 
prejudice to the opposing party; 2) whether the preju- 
dice can be cured; 3) the practical importance of the evi- 
dence; 4) the good faith or bad faith surrounding the loss 
of the evidence; and 5) possible abuse if the evidence is 
not excluded.‘ In some instances, the court may deter- 
mine that the violation deserves the harshest sanction 
possible, dismissal or striking of defenses, while in oth- 
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ers the court may fashion some other 
remedy.” 

The second use of spoliation is as 
a separate cause of action. It must 
be distinguished from the discovery 
sanction of spoliation, as it usually 
involves different parties. In the 
cases discussed above, for instance, 
some evidence was lost by an expert 
for one of the parties. That loss may 
result in a discovery sanction 
against the party for the negligence 
of its expert. In the second type of 
claim, a cause of action for spolia- 
tion of evidence might be brought 
by the party sanctioned against the 
person who destroyed or lost the 
evidence. The claim would be that 
the expert’s negligence prevented 
the party from defending itself. The 
damages could also be the discov- 
ery sanction itself, if the sanction 
was less than a total dismissal of 
the plaintiff's claim or a default 
against the defendant. A cause of 
action for spoliation of evidence lies 
against any person who has a duty 
to preserve evidence but fails to do 
so, and destroys or “significantly 
impairs” another person’s cause of 
action against a third party. 


Elements of a Claim 
for Spoliation 

The cause of action of spoliation 
of evidence was originally brought 
against insurance companies. Initial 
cases, such as Miller v. Allstate In- 
surance Company, 573 So. 2d 24 (Fla. 
3d DCA 1990), rev. denied, 581 So.2d 
1307 (Fla. 1991), and Continental 
Insurance Company v. Herman, 576 
So. 2d 313 (Fla. 3d DCA 1990), rev. 
denied, 598 So. 2d 76 (Fla. 1991), 
imposed the duty to preserve evi- 
dence upon an insurance company 
based upon the insurance contract. 
The court in Miller held that the el- 
ements of the cause of action are: 
1) existence of a potential civil ac- 
tion, 2) a legal or contractual duty 
to preserve evidence which is rel- 
evant to the potential civil action, 
3) destruction of that evidence, 4) 
significant impairment in the abil- 
ity to prove the lawsuit, 5) a causal 
relationship between the evidence 
destruction and the inability to 
prove the lawsuit, and 6) damages. 


In one case, the 
existence of a duty 
to preserve evidence 
was presumed to 
exist without any 
discussion of the 
legal basis for 
the duty. 


Since Allstate had promised to pre- 
serve the insured’s vehicle for use in 
a claim against the manufacturer, 
the insured had a valid cause of ac- 
tion for spoliation of evidence when 
the vehicle was destroyed. 

Since then, the types of situations 
in which the cause of action has 
been applied appear to have been 
limitless. In any situation where a 
duty to preserve evidence could be 
proven through a contract or stat- 
ute, spoliation was sure to be used. 
For instance, the duty to preserve 
evidence has arisen from the work- 
ers’ compensation statutes and 
given an employee a cause of action 
against his employer outside of the 
exclusivity of workers’ compensa- 
tion if the employer’s destruction of 
evidence has destroyed the 
employee’s ability to pursue a third 
party tort claim.® Every party to liti- 
gation also has an affirmative duty 
to preserve evidence which is the 
subject of a duly served discovery 
request.’ The duty to preserve evi- 
dence has even been held to be cre- 
ated by the promise to do so by a 
person, unaccompanied by consider- 
ation for the promise.* 


Broadened Definition 
of “Duty” 

In one case, however, the existence 
of a duty to preserve evidence was 
presumed to exist without any dis- 
cussion of the legal basis for the duty. 
St. Mary’s Hospital, Inc. v. Brinson, 
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685 So. 2d 33 (Fla. 4th DCA 1996). 
In Brinson, the court apparently rec- 
ognized a new duty to preserve evi- 
dence that did not require a contract 
or statute to create the duty. In that 
case, the plaintiff alleged that St. 
Mary’s was negligent in the treat- 
ment of Brinson’s decedent during 
surgery and that a vaporizer used to 
provide anesthesia malfunctioned 
and caused her death. Brinson filed 
two complaints. The first complaint 
was against the manufacturer of the 
vaporizer and the treating doctors 
for negligence. A second complaint 
for spoliation of evidence was filed 
when the plaintiff discovered that 
St. Mary’s allowed the vaporizer to 
be dismantled shortly after the sur- 
gery. The plaintiff alleged that “be- 
cause St. Mary’s knew of a potential 
civil claim against the vaporizer’s 
manufacturer, it had a duty to pre- 
serve the vaporizer.” 

In its decision, the district court 
adopted the elements of spoliation 
set forth in Miller and then ap- 
proved the striking of St. Mary’s 
pleadings as a sanction for discov- 
ery violations. It then approved the 
entry of a directed verdict in favor 
of Brinson on the spoliation claim. 
Many attorneys have taken the de- 
cision in Brinson to mean that a 
duty to preserve evidence is created 
when a person knows that a claim 
for personal injuries may exist 
against any person or business. If 
someone knows that a claim may 
exist, then, according to Brinson, 
that person has a duty to maintain 
evidence that may be useful to the 
litigants of that claim. This interpre- 
tation of Brinson was recently rec- 
ognized by the Fourth District Court 
of Appeal in Hagopian v. Publix Su- 
permarkets, Inc.,788 So. 2d 1088 
(Fla. 4th D.C.A. June 10, 2001).° 

The decision in Brinson, if under- 
stood to have recognized such a duty, 
is a radical departure from the de- 
cisions involving spoliation of evi- 
dence which came before it. In ev- 
ery other decision, the existence of 
a duty to preserve evidence arose 
out of a statute, out of a contractual 
relationship between the parties, or 
was a duty imposed by the court due 
to the person’s involvement in ac- 
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tual ongoing litigation. The duty rec- 
ognized in Brinson, by contrast, im- 
poses upon every person who knows 
about the happening of an accident 
the duty to preserve any material, 
product, or device in that person’s 
possession which may possibly be 
necessary to some future litigation. 
The decision does not require that 
the litigation actually be pending. 
As was written in a recent dissent- 
ing opinion by Judge Griffin in 
Torres, the notion that there is no 
duty to preserve evidence is “appar- 
ently controversial.” Torres v. 
Matsushita Elec. Corp., 762 So. 2d 
1014, 1022 (Fla. 5th DCA 2000) 
(Griffin, J. dissenting). In that deci- 
sion, the Fifth District Court of Ap- 


peal held that the plaintiff’s failure 
to preserve evidence before a prod- 
ucts liability claim was filed war- 
ranted the dismissal of her claim 
against the manufacturer. In her 
dissent, Judge Griffin argued that 
there is no law requiring a person 
to preserve evidence, only a law pre- 
venting one party from using infor- 
mation obtained while it was in pos- 
session of evidence that the party 
later destroyed. The decision of the 
majority, she wrote, created a rule 
that one party is entitled to the pres- 
ervation of evidence by another. 
Brinson, Hogopian, and Torres 
recognize a rule that anyone who 
knows of a potential claim is respon- 
sible for keeping safe all evidence 


necessary to that claim. The cases 
differ, however, because Brinson in- 
volves the loss of evidence by a non- 
party whereas Torres involves the 
loss of evidence by a party. As such, 
it is the rule created by Brinson 
which has the greater impact on so- 
ciety. By recognizing a duty based 
upon the mere knowledge of a po- 
tential lawsuit, Brinson expands the 
scope of spoliation. In order to be 
protected from a spoliation claim, 
people who are potential witnesses 
to a potential claim must under- 
stand the law, know what cause of 
action the eventual plaintiff might 
bring, and then keep the evidence 
necessary safe at his or her own ex- 
pense. Otherwise, the witness risks 
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being made a defendant. Insurers 
should either never repair automo- 
biles involved in accidents, or repair 
them only after photographing and 
documenting the damage and then 
saving the repaired parts. This duty 
might also prohibit a grocery store 
from changing its floor in the area 
of a slip and fall accident or, per- 
haps, to refrain from refinishing it. 
Moreover, the duty to maintain all 
of this evidence would theoretically 
exist until the statute of limitations 
expired, even though the people re- 
sponsible for maintaining the evi- 
dence would have no knowledge of 
any event that may have tolled the 
statute of limitations. 

This new rule places the cost and 
inconvenience of preparing and pre- 
serving a claim for civil litigation 
upon society as a whole, rather than 
upon the individuals who have an 
interest in preparing the claim or de- 
fense, and preserving the evidence 
related to it. Instead of imposing a 
duty upon every person in society, 
however, the better rule should be to 
only recognize duties to preserve evi- 
dence on the part of nonparties when 
such duties are created by statute, 
contract, or promise, or when the de- 
struction of evidence comes during 
the pendency of litigation. The courts 
should clearly state that there is no 
duty on the part of nonparties to pre- 
serve evidence except under those cir- 
cumstances. 


Insurance Coverage for 
Spoliation of Evidence 

A recent development may limit 
the cause of action for spoliation. In 
Norris v. Colony Insurance, 760 So. 
2d 1010 (Fla. 4th DCA 2000), the 
Fourth District Court of Appeal held 
that there is no insurance coverage 
for a claim for spoliation of evidence 
under a commercial general liabil- 
ity policy (CGL). That decision was 
relied upon by the Third District 
Court of Appeal to reach the same 
conclusion a few months later.’ The 
reasoning comes from the fact that 
spoliation of evidence is a claim to 
recover the value of an intangible 
right: a cause of action. Most, if not 
all, CGL policies provide coverage 
only for personal injuries and prop- 


erty damage and define “property 
damage” to be “tangible property” 
only. Since a claim for spoliation is 
a claim for intangible property, such 
policies will provide no insurance 
coverage. 

This is also true of homeowners 
insurance policies which contain a 
similar definition. Although auto- 
mobile liability insurance policies do 
not always have a similar definition, 
the added requirement in automo- 
bile policies that the loss be caused 
by the “use, operation or mainte- 
nance of a motor vehicle” would gen- 
erally prevent coverage for spolia- 
tion of evidence. Therefore, when it 
comes to a cause of action for spo- 
liation of evidence, there is very 
little possibility that there will be 
insurance coverage for the claim. 
Where there is no coverage, most 
people will not pursue the claim. 

Of course, the lack of insurance 
coverage probably will have no ef- 
fect on spoliation of evidence as a 
discovery sanction. In that case, the 
insurer that must eventually pay 
the loss will find it harder to defend 
the claim if key evidence has been 
lost or destroyed by its insured. In- 
surance companies may decide that 
it is better to find and maintain evi- 
dence themselves rather than leave 
it to the insured who has little fi- 
nancial stake in the preservation of 
evidence. Failure to do so on the part 
of an insurer may soon lead to a new 
type of claim for insurer bad faith. 


Conclusion 

The claim for spoliation of evi- 
dence can be very useful to the liti- 
gator where there is a clear contrac- 
tual or statutory duty to preserve 
the evidence on the part of the party 
who destroyed it. In addition, the 
claim continues to have importance 
where the loss of evidence is by one 
of the parties during litigation. In 
situations where evidence is de- 
stroyed by a nonparty before a law- 
suit is filed, and when there is no 
statute, promise, or agreement to 
preserve the evidence, no cause of 
action should exist unless the de- 
struction was purposeful with the 
intent of preventing the filing of a 
claim. No person or business should 
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be forced to store and protect evi- 
dence simply because it may be 
needed by someone else in litigation 
someday. Any injured person who 
intends to pursue litigation to re- 
cover damages should have the re- 
sponsibility of protecting his own 
cause of action. The same rule 
should apply to anyone who feels 
that they may need evidence for the 
defense of aclaim. 


' Bondu v. Gurvich, 473 So. 2d 1307 
(Fla. 3d D.C.A. 1985). 

2 Bondu, 473 So. 2d at 1312. 

3 Federal Insurance Company v. 
Allister Manufacturing Company, 622 
So. 2d 1348 (Fla. 4th D.C.A. 1993). 

4 Id.; Lewis v. Darce Towing Company, 
94 F.R.D. 262 (W.D. La. 1982). 

> New Hampshire Insurance Company 
v. Royal Insurance Company, 559 So. 2d 
102 (Fla. 4th D.C.A. 1990) (striking of 
pleadings unwarranted); Depuy, Inc. v. 
Eckes, 427 So. 2d 306 (Fla. 3d D.C.A. 
1983) (striking of pleadings warranted); 
Valcin v. Public Health Trust of Dade 
County, 473 So. 2d 1297 (Fla. 3d D.C.A. 
1984), modified, Public Health Trust of 
Dade County v. Valcin, 507 So. 2d 596 
(Fla. 1987) (sanction of legal inference 
or presumption against party losing evi- 
dence). 

® Builder’s Square, Inc. v. Shaw, 755 
So. 2d 721 (Fla. 4th D.C.A. 1999). 

? Strasser v. Yalamanchi, 2001 WL 
195056, 16 Fla. L. Weekly D605 (Fla. 4th 
D.C.A. 2001); Figgie International v. Al- 
derman, 698 So. 2d 563 (Fla. 3d D.C.A. 
1997). 

* DiGuilio v. Prudential Property and 
Casualty Insurance Company, 710 So. 2d 
3 (Fla. 4th D.C.A. 1998). This duty would 
be considered a contractual creation with 
promissory estoppel supplying the miss- 
ing element of consideration. 

° Unlike Miller, the Publix store in this 
case did not promise the plaintiff that it 
would save the leftover pieces of a Sprite 
bottle which exploded. An attorney for 
the plaintiff simply sent Publix a letter 
notifying it of a potential claim against 
Coca-Cola. 

© Lincoln Ins. Co. v. Home Emergency 
Services, Inc., 2001 WL 37808 (Fla. 3d 
D.C.A. 2001). 
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Co-occurring Child Maltreatment 
and Domestic Violence 


The Judicial Imperative to Ensure Reasonable Efforts 


by Christine A. O’Riley and Judge Cindy S. Lederman 


~ hen he is beating me, I try not to scream 

because I do not want my children to hear 

my cries.” In the world of impoverishment 

and deprivation where so many parties in 

the dependency court system live, violence is common- 

place. Violence in the home, violence in the community, 

and violence in the school are quotidian events in the lives 
of the children who constitute our court population. 

Five years ago from the dependency bench in Miami- 
Dade County, the Dependency Court Intervention Pro- 
gram for Family Violence (DCIPFV) was created when it 
became evident that child welfare professionals had little 
understanding of the dynamics of domestic violence and 
the impact exposure to violence had on children. The 
DCIPFV is a national demonstration project funded by 
the U.S. Department of Justice, Violence Against Women 
Grants Office. The program, which is still ongoing, is the 
first to attempt to examine domestic violence within the 
context of child maltreatment in a court setting. 

A key component of DCIPFV is advocates, specially 
trained in the areas of domestic violence and child pro- 
tection, who approach mothers either through the De- 
partment of Children and Families child protective in- 
vestigators during the child maltreatment investigation 
or directly through the dependency court to inquire about 
their safety and offer confidential services. Advocates, 
who have privileged communication through Florida stat- 
ute, help battered women steer through the complicated 
child welfare and court systems, and assist with other 
needs, such as protective orders and community re- 
sources.' The protection of confidentiality is an integral 
component of the program. When a battered mother 
works with a DCIPFV court advocate, neither the court 
nor the child protection system knows whether she is a 
victim of domestic violence unless she shares the infor- 
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mation herself or asks her advocate to do so.” DCIPFV 
advocates are vital to battered mothers; helping them 
address the violence in their lives makes them more apt 
to raise their children in safety.* 

Allegations of domestic violence were rarely seen in 
court detention petitions when children were taken from 
their homes.‘ In cases of obvious domestic violence and 
child maltreatment, the initial response of the child wel- 
fare system was removal of the child from the home and 
the arms, often, of a battered mother. In many situations, 
the mother was doing her best to protect her children 
from the violence in the home. 

The “failure to protect a child from inflicted injury” by 
the battered mother or “family violence threatens child” 
are child maltreatment allegations that frequently re- 
sult in the placement of children in substitute care.® Thus, 
children are subjected to the frequent trauma of observ- 
ing domestic violence between their care givers and then 
removed from their violent homes and their mothers. 
Sometimes removal is necessary to protect the child; of- 
ten it is not the most effective way to make a child safe. 
In failure-to-protect cases the onus to control and pre- 
dict the abuse is placed on the victim, the battered 
woman, rather than the perpetrator, the batterer.° The 
creators of DCIPFV hypothesized that the most construc- 
tive way to make a child safe may be to work with the 
child’s mother and give her the support and resources 
she needs to leave a violent relationship. 

Too often, without intervention, family violence results 
in child homicide. Each year in Florida, more than 80 
children die at the hands of their caretakers due to child 
abuse or neglect.’ In 1999, the Florida Legislature man- 
dated the establishment of a statewide, multidisciplinary, 
multiagency child abuse death review process that con- 
sisted of both state and local review committees.* Last 
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year, for the first time, the Statewide 
Florida Child Abuse Death Review 
Team published an annual report. 
The report focused on 29 children, 
all of whom had previously inter- 
faced with child protective services, 
as subjects of prior child abuse and/ 
or neglect investigations. 

The statewide team reported a 
family history of both child maltreat- 
ment and domestic violence in 48 
percent of the child deaths that were 
reviewed.’ This does not necessar- 
ily signify that domestic violence was 
occurring in the home at the time of 
the child’s death or was the cause of 
death but that it was indicated in the 
family’s history. However, an escalat- 
ing pattern of violence or neglect to- 
ward the child prior to his or her 
death was often apparent. 

While these statistics are sobering, 
they become increasingly disheart- 
ening when we consider that the de- 
finitive link between child maltreat- 
ment and domestic violence is well 
established. Researchers and prac- 
titioners have recognized the over- 
lap between domestic violence for 
more than a decade, yet the delivery 
of services to abused women and 
maltreated children has continued to 
be fragmented.’’ Studies show that 
between 30 percent and 60 percent 
of men who batter their female part- 
ners also abuse their children." Rec- 
ognizing the imminent danger to 
children exposed to family violence, 
the Florida Legislature mandated 
that alleged cases of child abuse and 
neglect containing elements of both 
child maltreatment and domestic 
violence receive added scrutiny. 
Thus, Florida law specifies that fam- 
ily services workers are required to 
assess and determine whether do- 
mestic violence is a factor in child 
maltreatment allegations and con- 
sider positive cases to be high risk. 
A dependency petition is then re- 
quired to be filed on all cases classi- 
fied as high risk.'” 

All family services counselors of 
the Department of Children and 
Families are required to complete 
decisionmaking for child safety 
training, in addition to two days of 
domestic violence training. These 
trainings are designed to enhance 


the family services counselors’ skills 
when intervening with families con- 
fronted with the dual issues of child 
maltreatment and domestic violence. 
Family services counselors and su- 
pervisory staff are also mandated to 
utilize the initial child safety assess- 
ment as a guide for assessing risk 
and making decisions pertaining to 
child safety.'’ Despite these efforts 
to prepare child welfare profession- 
als, the outcomes are not improving. 
Each year we continue to observe 
that a history of domestic violence 
is prevalent in more than one third 
of the child abuse death cases.'* We 
do not know the numbers of children 
exposed to child maltreatment and 
domestic violence who remain in vio- 
lent homes without intervention. 

How can we ameliorate the risks 
inherent in family violence and the 
long-term effects it poses for children 
involved in the child protection sys- 
tem? The DCIPFV has demonstrated 
that in most instances effective pre- 
vention and intervention strategies 
can significantly reduce the risks in- 
trinsic in family violence.'* DCIPFYV, 
anchored in the juvenile division of 
the Miami-Dade Circuit Court and 
nationally recognized for its innova- 
tive approach, works collaboratively 
with the Department of Children 
and Families (Miami), the judiciary, 
domestic violence shelters, mental 
health professionals, researchers, 
and a host of community agencies to 
promote child safety within the con- 
text of the dependency system. 
DCIPFV’s individualized approach 
toward working with victims of fam- 
ily violence has also been recognized 
at the state level. Recommendations 
made by the District 7 Strike Force 
and subsequently adopted by the De- 
partment of Children and Families 
on January 14, 2000, call for “imple- 
mentation of a program similar to 
the Miami Dependency Court Inter- 
vention Program on a statewide ba- 

Given the lethality associated with 
family violence, the challenge for the 
Department of Children and Fami- 
lies worker often becomes navigat- 
ing the precipice of imminent dan- 
ger to the child while preserving the 
family unit. Unfortunately, the child 
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safety decision is frequently viewed 
as a dichotomous one: Remove the 
child if the mother refuses to relo- 
cate and charge her with failure to 
protect, or do virtually nothing as the 
statewide team ascertained in its 
review. In 57 percent of the cases re- 
viewers were not able to determine 
whether services provided by child 
welfare authorities were appropriate 
based upon available information, 
and in 13 percent of the cases ser- 
vices were wholly inadequate." 

An effective resolution is based on 
the premise that children can often 
be safe if we opt to work with their 
mothers.'* For that reason, it is fun- 
damental to first identify the pres- 
ence of domestic violence in the home 
and subsequently work hand-in- 
hand with the victim of domestic vio- 
lence to improve her safety and ulti- 
mately the safety of her children. 
This is difficult in the dependency 
court setting where victims of domes- 
tic violence do not self-identify, usu- 
ally have not sought help in the past, 
and have many problems.'® Many 
mothers, victims of cumulative dis- 
advantage, do not even consider do- 
mestic violence to be the most seri- 
ous problem in their lives. Taking 
precedence are more immediate con- 
cerns such as where they will live or 
how they will feed their children. 

In order to meet the objective of 
child safety, it is critical that family 
services counselors screen for domes- 
tic violence during their initial con- 
tact with each family. Carter and 
Schechter (1997) recommend a four- 
step approach that enables child pro- 
tection workers and domestic vio- 
lence programs to collaborate for the 
safety of the entire family: screen- 
ing, investigating, assessing, and in- 
tervening.”’ Child welfare profes- 
sionals who have’ worked 
collaboratively with DCIPFV advo- 
cates during the assessment and 
court phases of child maltreatment 
proceedings allude to overwhelm- 
ingly positive results. Efforts must 
involve an approach that looks care- 
fully at the needs and strengths of 
the family with a goal of developing 
a systemic response to protect the 
child and the battered mother.”' By 
working collectively, comprehensive 
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services, accessed expeditiously, of- 
ten preclude removal of the child. 
Moreover, by assessing the needs of 
battered women and helping them 
protect themselves and their chil- 
dren through safety planning, edu- 
cation, and referrals to a variety of 
comprehensive services, the goals of 
both child safety and reasonable ef- 
forts are met simultaneously. 

A significant percentage of the 
cases that appear before the depen- 
dency court screen positive for do- 
mestic violence.”? To that end, advo- 
cacy services proven 
instrumental in assisting mothers in 
obtaining meaningful, comprehen- 
sive services designed to meet their 
specific needs. Empowering mothers 
to address their specific issues cre- 
ates the potential for achieving per- 
manency for their children while 
preparing them to independently 
provide for their safety and well be- 
ing in the future. When approached 
by an advocate in dependency court, 
roughly 80 percent of the mothers 
have accepted services; this over- 
whelming acceptance rate further 
elucidates the argument for confi- 
dential specialized early assess- 
ment.”* 

The requirement to meet reason- 
able efforts originates in the federal 
Adoption Assistance and Child Wel- 
fare Act of 1980, Pub. L. No. 96-272. 
It specifies that the state must have 
a plan to prevent or eliminate the 
need for removal of a child from his 
or her home and make it possible for 
the child to return to his or her 
home.** Reasonable efforts require 
immediate provision of domestic vio- 
lence services to families in depen- 
dency court. * 

The statewide death review team 
found family violence as a key indi- 
cator of child abuse and neglect. Yet, 
we know that child maltreatment 
and domestic violence can be pre- 
vented. If indeed the goal of the 
death review process is to “reduce 
preventable child abuse and neglect 
deaths” within our state it would 
seem reasonable to institutionalize 
effective prevention and interven- 
tion strategies on a statewide level.”° 
The legal requirement that reason- 
able efforts be made requires that 


the Department of Children and 
Families include domestic violence 
screening, advocacy, and domestic 
violence services for all family mem- 
bers as standard operating proce- 
dure in each investigation.”’ The 
child welfare system’s perspective 
needs to be broadened from one that 
always views the battered mother as 
a perpetrator to one that recognizes 
that in many circumstances the 
mother is doing the best she can to 
protect her children, even if she is 
just trying not to scream. Working 
to enhance her safety and her abil- 
ity to take action to protect herself 
and her children is an important 
paradigm shift that must occur. 
Knowledge of the dynamics of fam- 
ily violence and child development 
must inform decisions relating to 
child removal, charging parents, cus- 
tody, and visitation.» The DCIPFV 
has developed an advocacy protocol 
and refined a systemic response that 
draws from the successful practices 
of five years of experience in dealing 
with these difficult and sometimes 
lethal co-occurrence cases.”* Al- 
though this work is in its infancy, our 
children’s safety demands that those 
within the child welfare system 
charged with the responsibility of 
safeguarding them listen. U 
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The Price of Peace of Mind 


Recovery of Mental Distress 
Damages in Bad Faith Claims in Florida 


by Jeffrey M. Liggio and P. Scott Russell IV 


he purpose of this article is to explain why the 

Third District’s decision in Otero v. The Mid- 

land Life Insurance Company, 753 So. 2d 579 

(Fla. 34DCA 2000), should be reversed to per- 
mit the recovery of mental distress damages in bad faith 
claims against life insurers. This article is intended to 
acquaint the reader with the well-established body of law 
across the nation which recognizes that the essence of 
insurance is peace of mind, and which generally supports 
the recoverability of emotional distress damages in bad 
faith claims. Finally, the article will explain why the evi- 
dentiary predicate for such recovery imposed in Time In- 
surance Co., Inc. v. Burger, 712 So. 2d 389 (Fla. 1998), 
should be receded from. 

In Time, the Florida Supreme Court confirmed that 
mental distress damages were recoverable in a first party 
bad faith claim, and also established a three-pronged 
evidentiary predicate for recovery of such damages in bad 
faith claims against health insurers. In Otero, the Third 
District Court of Appeal interpreted Time to apply to 
claims against health insurers only, and ruled that a 
claimant in a bad faith action against a life insurer was 
not entitled to recover for mental distress. 

After Midland Life Insurance Company denied the 
Oteros life insurance because of their national origin, in 
violation of both F.S. §626.9541(1)(x) and a bulletin is- 
sued by the Florida Insurance Commissioner, Mr. and 
Mrs. Otero became virtually uninsurable due to health 
problems. Trial of their bad faith claim resulted in an 
award of the full benefit value of the two wrongfully de- 
nied life insurance policies to the Oteros, and an addi- 
tional $400,000 to each of the Oteros for mental distress 
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arising from the insurer’s willful, wanton, and malicious 
or reckless refusal to insure. The trial judge vacated the 
Oteros’ award of mental anguish damages because it was 
not supported by medical testimony, as required by Time. 
On appeal, the Third District held that Time was lim- 
ited in its application to bad faith claims against health 
insurers, precluding recovery of mental distress damages 
in this claim against a life insurer. The Oteros’ appeal of 
that decision is currently pending in the Florida Supreme 
Court. 

The plain language of §624.155(7) establishes the re- 
coverability of all reasonably foreseeable damages which 
result from a bad faith violation. Life insurance has a 
unique emotional purpose, inseparable from its indem- 
nity function: to provide the insured with peace of mind, 
knowing that his or her survivors will be protected from 
financial duress in the event of death. Emotional distress 
is undeniably a “reasonably foreseeable result” of the sort 
of violation of §624.155 which was established in Otero. 
The Florida Supreme Court’s ruling in Time that emo- 
tional distress damages are recoverable in a first party 
bad faith action is in accord with the weight of national 
authority on this issue. There is no basis in the legisla- 
tive history, the language of the bad faith statute, or the 
Time opinion itself which would confine its holding that 
emotional distress damages are recoverable in first party 
bad faith claims to cases involving health insurers alone. 


Legislative History Supports 
Recovery of Extracontractual Damages 

The relevant legislative history was recounted by the 
Florida Supreme Court in Time. For more than half a 
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century, Florida courts have im- 
posed a duty upon insurers to act in 
good faith when defending their own 
insureds against third-party claims; 
they have authorized actions by both 
insureds and judgment creditors of 
insureds against insurers who have 
dealt in bad faith with their insured; 
and the measure of damages has 
always been the “excess judgment” 
obtained against the insured, not- 
withstanding that such a judgment 
was in excess of the insurer’s con- 
tractual policy limits. See, e.g., Auto 
Mut. Indem. Co. v. Shaw, 134 Fla. 
815, 184 So. 852 (1938); Thompson 
v. Commercial Union Ins. Co. of New 
York, 250 So. 2d 259 (Fla. 1971); 
Boston Old Colony Ins. Co. v. 
Gutierrez, 386 So. 2d 783 (Fla. 
1980). However, with respect to first 
party claims, Florida courts had his- 
torically declined to impose a duty 
of good faith upon the insurer; the 
insureds were limited to actions for 
breach of contract; and the measure 
of damages was therefore limited to 
breach of contract damages, costs, 
and, where statutorily authorized, 
attorneys’ fees. See, e.g., Life Inv. 
Ins. Co. of America v. Johnson, 422 
So. 2d 32 (Fla. 4th DCA 1982); 
Hobbley v. Sears, Roebuck & Co., 
450 So. 2d 332 (Fla. lst DCA 1984); 
and Baxter v. Royal Indem. Co., 285 
So. 2d 652 (Fla. Ist DCA 1973), cert. 
disch., 317 So. 2d 725 (Fla. 1975). 
In 1982, the legislature corrected 


this anomalous situation by enact- 
ing F.S. §624.155 and requiring in- 
surers to act in good faith at all 
times when dealing with their 
insureds, whether defending them 
against claims by third parties or 
dealing with them directly on first 
party claims. The timing and stated 
legislative intent of §624.155 estab- 
lish that the legislature was provid- 
ing for recovery of extracontractual 
damages as a sanction for abuses by 
insurance companies which were 
threatening the welfare of Florida 
insureds. 

Section 624.155 requires insurers to deal 
in good faith to settle claims. Current 
case law requires this standard in liabil- 
ity claims, but not in uninsured motor- 
ist coverage; the sanction is that a com- 
pany is subject to a judgment in excess 


of policy limits. This section would ap- 
ply to all insurance policies. ! 


Consequently, the approach taken 
by the bill is to provide a civil rem- 
edy, which may be pursued by any 
policyholder damaged by the actions 
of an insurance company that vio- 
late the Insurance Code. An insured 
who successfully sues an insurance 
company under this provision can 
recover the amount of damages suf- 
fered, together with court costs and 
attorneys’ fees.” 

Before the institution of bad faith 
liability, insurers “had nothing to 
lose, and everything to gain, by re- 
fusing payment of even meritorious 
claims.” Aetna Life Ins. Co. v. Lavoie, 
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470 So. 2d 1060, 1079 (Ala. 1984) 
(Torbert, C.J., dissenting), vacated 
on other grounds, 475 U.S. 813 
(1986). Imposition of bad faith liabil- 
ity changed the measure of damages 
recoverable in an action by an in- 
sured against his insurer and al- 
tered the insurer’s economic incen- 
tives. “The function of the bad faith 
claim is to provide the insured with 
an extracontractual remedy.” Hollar 
v. International Bankers Ins. Co., 
572 So. 2d 937, 939 (Fla. 3d DCA 
1990). 

Pursuant to §624.155(1)(a)1, con- 
sumers were empowered to bring 
civil actions for damages resulting 
from unfair methods of competition 
and unfair or deceptive acts or prac- 
tices of insurers. In 1990, the 
Florida Legislature amended 
§624.155 to add the following perti- 
nent subsection: 


(7) The civil remedy specified in this sec- 
tion does not preempt any other remedy 
or cause of action provided for pursuant 
to any other statute or pursuant to the 
common law of this state. Any person 
may obtain a judgment under either the 
common law remedy of bad faith or this 
statutory remedy, but shall not be en- 
titled to a judgment under both rem- 
edies. This section shall not be construed 
to create a common law cause of action. 
The damages recoverable pursuant to 
this section shall include those damages 
which are a reasonably foreseeable re- 
sult of a specified violation of this sec- 
tion by the insurer and may include an 
award or judgment in an amount that 
exceeds the policy limits.* 


The Florida Supreme Court ad- 
dressed the question of the appro- 
priate measure of damages in a first 
party action for bad faith failure to 
settle an uninsured motorist’s insur- 
ance claim in McLeod v. Continen- 
tal Insurance Co., 591 So. 2d 621 
(Fla. 1992). 


[W]e hold that the damages recoverable 
in a first-party suit under section 
624.155, Florida Statutes (1989), are 
those amounts which are the natural, 
proximate, probable, or direct conse- 
quence of the insurer’s bad faith actions, 
and we reject the contention that first- 
party bad faith damages should be fixed 
at the amount of the excess judgment. 
The insurer in a first-party bad faith 
action is subject to a judgment in excess 
of policy limits if the actual damages 
resulting from the insurer’s bad faith are 
found to exceed the policy limits. Such 
damages may include, but are not lim- 
ited to, interest, court costs, and reason- 


| 
== 
| 
SS 
i 
— = 
{ 


| 
| 


able attorney’s fees incurred by the 
plaintiffs. The attorney’s fees recover- 
able shall also include any fees incurred 
in the original underlying action as a 
result of the insurer’s bad faith actions.’ 


As part of the analysis which led 
the McLeod court to define first- 
party bad faith damages to include 
“those amounts which are the natu- 
ral, proximate, probable, or direct 
consequence of the insurer’s bad 
faith actions,” the court cited Fisher 
v. City of Miami, 172 So. 2d 455, 457 
(Fla. 1965), for the proposition that 
“the primary basis for an award of 
damages is compensation [and] the 
objective is to make the injured party 
whole.” McLeod, 591 So. 2d at 624— 
26. Subsequent to McLeod, the leg- 
islature enacted §627.727(10), au- 
thorizing the recovery of the “excess 
judgment” in first party bad faith ac- 
tions against uninsured motorist in- 
surance carriers, and confirmed the 
original legislative intent that the 
bad faith statute was to provide for 
the recovery of extracontractual 
damages. Of course, legislative in- 
tent is the overriding precept of 
statutory construction, the “polestar” 
by which the court must be guided. 
Carawan v. State, 515 So. 2d 161, 
167 (Fla. 1987). 

The Florida Supreme Court’s sub- 
sequent decision in Time Ins. Co., 
Inc. v. Burger, 712 So. 2d 389 (Fla. 
1998), established the recoverabil- 
ity of mental distress damages in a 
first party bad faith claim against a 
health insurer: 


The fact that the legislature has specifi- 
cally authorized first parties to recover 
damages in bad faith actions suggests 
that it may have contemplated more 
than the recovery of the same damages 
already available in a breach of contract 
action. In view of the possibility that an 
unjustified refusal to pay an insured’s 
medical or hospital bills could result in 
the inability to obtain health care, we 
hold that § 644.155(1)(b)(1) authorizes 
the recovery of damages for emotional 
distress in a first-party bad faith claim 
against a health insurance company.° 


Insurance Contracts Unique; 
Provide Peace of Mind 

It has long been held in Florida 
that a bad faith claim is an action 
ex contractu. Government Employ- 


ees Insurance Company v. Grounds, 
332 So. 2d 13 (Fla. 1976); Nation- 


wide Mutual Casualty Insurance v. 
McNulty, 229 So. 2d 585 (Fla. 1969); 
and North American Van Lines, Inc. 
v. Lexington Insurance Company, 
678 So. 2d 1325 (Fla. 4th DCA 1996). 
Indeed, in a basic breach of contract 
action, a determination of what 
damages reasonably flowed from the 
breach requires an analysis of what 
was in the contemplation of the par- 
ties at the time the contract was 
entered into. In Life Investors Insur- 
ance Company of America uv. 
Johnson, 422 So. 2d 32, 33 (Fla. 4th 
DCA 1982), Judge Downey stated: 


The basic rule governing the recovery of 
damages for breach of contract is set 
forth in the oft cited English case of 
Hadley v. Baxendale, 9 Exch. 341, 156 
Eng. Rep. 145 (1854), which holds that 
the appropriate damages are those that 
arise naturally from the breach, or those 
that were in the contemplation of the 
parties at the time the contract was 
made. Application of that rule to com- 
mercial contracts, such as disability in- 
surance policies, generally results in a 
limitation of damages to the pecuniary 
loss resulting from the breach. 
MacDonald v. Penn Mutual Life Insur- 
ance Company, 276 So. 2d 232 (Fla. 2d 


DCA 1973). However, Kewin v. Massa- 
chusetts Mutual Life Insurance Com- 
pany, 409 Mich. 401, 295 N.W. 2d 50 
(1980) noted an exception to this rule in 
the case of commercial contracts con- 
cerned not simply with trade in com- 
merce, but with life and death and mat- 
ters of mental concern and solicitude. 
The Michigan court found, as have oth- 
ers, that the nature and object of the 
agreement may justify the allowance of 
other types of damages such as mental 
pain and anguish. Contracts §1076 and 
1 Restatement of Contracts §341 also 
recognize this exception.® 


Since bad faith involves more 
than a mere breach of contract, but 
also involves conduct by an insurer 
in violation of the Insurance Code, 
any analysis of the damages that 
should reasonably flow as a result 
of any act of bad faith conduct 
should also begin with a consider- 
ation of what the insurers sell to 
consumers, how the insurers sell 
their products, and why consumers 
buy the particular insurance prod- 
uct involved. 

It is beyond dispute that insur- 
ance is a unique product and courts 
around the country have recognized 
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this fact. As the Supreme Court of 
Oklahoma wrote in McCorkle v. 
Great Atlantic Insurance Company, 
637 P.2d 583, 588 (Ok. 1981): 


We believe that the purchaser of insur- 
ance does not contract to obtain a com- 
mercial advantage but to protect him- 
self/herself against the risks of 
accidental losses and the mental stress 
which could result from such losses. 
Therefore, we think one of the primary 


reasons a consumer purchases any type 
of insurance (and the insurance indus- 
try knows this) is the peace of mind and 
security that it provides in the event of 
loss.’ 

In Agricultural Insurance Com- 
pany v. The Superior Court of Los 
Angeles County, 70 Cal. App. 4th 
385, 397 (Cal. App. 2d Dist. 1999), 
the appellate court discussed a rul- 
ing by the California Supreme Court 


in Foley v. Interactive Data Corpo- 
ration, 47 Cal. 3d 654, 765 P.2d 373 
(Cal. 1988), saying: 


An insured seeks peace of mind and eco- 
nomic protection against calamity, the 
insurer provides that protection for a fee. 
Although the insured depends upon the 
insurer for protection, the insurer does 
not depend on the insured in the same 
manner. Insurers occupy the” “status as 
purveyor of a vital service labeled quasi- 
public in nature.” (/d. at pp. 684-685). 
Thus an insurer’s obligations can include 
a duty to place the interests of the in- 
sured on at least an equal footing with 
its own interests, because the “obliga- 
tions of good faith and fair dealing en- 
compass qualities of decency and hu- 
manity” similar to the responsibilities of 
a fiduciary. (Id. at p. 685.) Insurance 
contracts are usually adhesive in nature, 
since their terms are generally contained 
in form language dictated by the insurer. 
Critically, breach of an insurance con- 
tract places an insured in a type of di- 
lemma not experienced by an insurance 
company if an insured should breach a 
term of the policy. (Jbid.) “[T]he insured 
cannot turn to the marketplace to find 
another insurance company willing to 
pay for the loss already occurred.” (/d. 
at p. 692.) An insurer’s breach can there- 
fore frustrate the core purpose of insur- 
ance (protecting the insured from calam- 
ity) and leave the insured exposed to a 
disaster it is paid to avoid. The insur- 
ance company, by contrast, faces no com- 
parable dilemma. 


The Supreme Court of Washing- 

ton, sitting en banc in Coventry As- 
sociates v. American States Insur- 
ance Company, 961 P.2d 933, 939 
(Wash. 1998), reached the same con- 
clusion: 
As the Arizona Supreme Court noted in 
Rawlings v. Apodaca, 151 Ariz. 149, 726 
P.2d 565 (1986), the insurance industry 
itself lends credence to the fact the 
insureds seek more than a bare promise 
to pay certain claims. Advertising pro- 
grams portraying customers as being “in 
good hands” or dealing with a “good 
neighbor” emphasize a special type of 
relationship between the insured and the 
insurer—one in which trust, confidence 
and peace of mind have some part. 


The same observation was made 
in Andrew Jackson Life Insurance 
Company v. Williams, 566 So. 2d 
1172, 1175 (Miss. 1990), in which 
the Supreme Court of Mississippi 
quoted Justice Lint of the Oregon 
Supreme Court in Farris v. United 
States Fidelity and Guaranty Com- 
pany, 284 Or. 453, 479 n.4, 587 P.2d 
1015, 1028 n.4 (1978), stating: 


That insurers sell their product as be- 
ing not only an agreement to indemnify 
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the insured for certain kinds of loss but 
also to relieve the purchaser from anxi- 
ety concerning all aspects of claims is 
readily apparent in our society. One can- 
not watch televised entertainment for 
very long without being exposed to com- 
mercials for the sale of insurance which, 
for example, indicate that the purchaser 
will be in “good hands,” that he will have 
the assistance of a troop of mounted cav- 
alry, that he [will have] “a piece of the 
rock,” or that “like a good neighbor” the 
insurer will be there. As such advertise- 
ments reflect, the relationship between 
insurer and insured does not merely con- 
cern indemnity for monetary loss [risk 
aversion]. . . [I]t is common knowledge 
that . . . insurance is obtained to pro- 
mote peace of mind. 


Extensive Authority 
Supports Recovery 

Across the nation, courts have ob- 
served the mental and emotional 
features of certain insurance prod- 
ucts, and the great majority of the 
states also permit plaintiffs in bad 
faith cases to recover damages for 
emotional distress.* In Employees 
Benefit Association v. Grissett, 732 
So. 2d 968, 985 (Ala. 1998), the Ala- 
bama Supreme Court wrote: 


Certainly an insurance contract is not 
an ordinary commercial contract for 
profit in which mental distress damages 
are unforeseeable. The insured does not 
bargain for a profit; instead he bargains 
for compensation in time of catastrophe 
and for peace of mind. In this sense, an 
insurance contract is more akin to con- 
tracts of carriers and innkeepers, for 
which consequential damages have long 
been recognized due to the personal na- 
ture of the service. A particularly likely 
risk of breaching an insurance contract 
is resulting impoverishment or bank- 
ruptcy. Coupled with the fact that such 
breaches almost always coincide with 
emotional vulnerability (death, health 


problems, or destruction of a business 
or home), a very strong case can be made 
for awarding consequential damages for 
financial loss and even for emotional dis- 
turbance. See Restatement (Second) of 
Contracts, §353, comment a (1982). In- 
surers, in effect, sell freedom from care 
and worry, and should be held to fore- 
see the consequential damages flowing 
from their breach. 


Otero involved life insurance, 
which provides a unique type of se- 
curity, under which the obligation 
to pay benefits does not become ex- 
ecutory until after the death of the 
policyholder. The actual value of the 
life insurance contract during the 
life of its owner consists in the 
owner’s peace of mind and security 
from anxiety which would accom- 
pany fear that one’s beneficiaries 
would be placed in financial duress 
by one’s untimely death. The Florida 
Supreme Court has acknowledged 
this function in a case involving pen- 
sion benefits. 

The desire for security in the event of 
disability or during the declining years 
of life is of paramount concern to every 
conscientious breadwinner. The security 
he seeks is not only for himself, but for 
those who may be dependent upon him 
when he is no longer able to engage in 


active work and in the event of his 
death.’ 


Only by observing the unique so- 
cietal function of insurance con- 
tracts and distinguishing between 
insurance contracts and commercial 
contracts can the courts protect con- 
sumers from bad faith by holding 
insurers liable for all the foreseeable 
consequences of their wrongful con- 
duct. As early as 1921, Dean Roscoe 


Pound wrote: 


[W]e have taken the law of insurance 
practically out of the category of con- 
tract, and we have established that the 
duties of the public service companies 
are not contractual, as the 19th century 
sought to make them, but are instead 
relational; they do not flow from the 
agreements which the public servant 
may make as he chooses, they flow from 
the calling in which he has engaged and 
his consequent relation to the public.'” 


The record in Otero establishes 
that Midland marketed itself and its 
life insurance as providing security, 
protection, and peace of mind. Given 
the unique nature of life insurance 
and the language of §624.155 pro- 
viding for the recovery of all “dam- 
ages which are a reasonably foresee- 
able result” of the violation, we 
believe Time should be applied to 
permit recovery of emotional dis- 
tress damages in Otero. The wrong- 
fully denied life insurance applicant 
can be made whole only through the 
award of damages for any emotional 
distress which was the reasonably 
foreseeable, natural, proximate, 
probable, and direct consequence of 
an insurer’s bad faith refusal to is- 
sue a life insurance policy. 


Rigid Evidentiary Predicate 
The Florida Supreme Court has 
acknowledged its duty to reconsider 
prior holdings to make sure our law 
keeps pace with changes in our so- 
ciety, United States of America v. 
Dempsey, 635 So. 2d 961, 964-65 
(Fla. 1994), and to revisit rules of 
law which were found, on reconsid- 
eration, to be at variance with mod- 
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ern day needs and concepts of jus- 
tice and fair dealing. See, e.g., 
Champion v. Gray, 478 So. 2d 17, 
20 (Fla. 1985), in which the “impact” 
rule was modified, and Zell v. Meeks, 
665 So. 2d 1048, 1054 (Fla. 1995), 
in which the court further receded 
from the “modified impact” rule set 
forth in Champion: 

While fraud and the difficulty in evalu- 
ating psychic claims may continue to 
trouble the court system, an arbitrary 
cutoff for negligent infliction of emo- 
tional distress claims would have no re- 
medial purpose except to reduce the 
number of claims. In fact, establishing 
an arbitrary cutoff for claims would con- 
travene general public policy by deny- 
ing persons with meritorious claims ac- 
cess to the courts. 


The very same principles which 
underpinned the Dempsey, Cham- 
pion, and Zell decisions call for the 
Supreme Court to revisit its hold- 
ing in Time and recede from the 
strict evidentiary standard imposed 
in that case. 

The three-pronged evidentiary 
predicate for the recovery of emo- 
tional distress damages in a health 
insurance bad faith claim estab- 
lished in Time is: 

(1) That the bad-faith conduct resulted 
in the insured’s failure to receive neces- 
sary or timely health care; 

(2) That, based upon a reasonable prob- 
ability, this failure caused or aggravated 
the insured’s medical or psychiatric con- 
dition; and 

(3) That the insured suffered mental dis- 


tress related to the condition or the ag- 
gravation of the condition." 


The authors suggest that the 
Florida Supreme Court’s imposition 
of such rigid evidentiary restrictions 
in health insurance claims was not 
well founded, and should be receded 
from. Such standards arbitrarily 
restrict who can recover such dam- 
ages. The standards do not recognize 
the wide variety of circumstances 
where the conduct of the health in- 
surer is truly illegal and egregious. 
For one example, if an insured is 
forced to deplete his or her savings, 
borrow money from family and 
friends, or borrow from retirement 
funds to prevent any delay or denial 
of important medical care, doesn’t 
that insured still suffer mental and 
emotional distress by virtue of plac- 
ing his or her, and potentially the 


insured’s family’s, well-being at 
risk? Also, the standard established 
by the Supreme Court in Time may 
force the insured to seek care from 
a mental health professional which 
otherwise would not be required. 
Finally, proof of the “aggravation” 
of an insured’s medical or psychiat- 
ric condition would in many cases 
be elusive. It is certainly common 
knowledge that it is vital that any 
patient battling a severe illness 
must understand the condition and 
commit to the treatment plan. Hav- 
ing to fight the insurer at the same 
time can detract from the medical 
battle, but raising one’s perception 
of this process to an evidentiary 
standard is another thing alto- 
gether. 

Damages for emotional distress or 
mental anguish are recoverable in 
cases involving a wide variety of in- 
tentional torts including defama- 
tion, malicious prosecution, false 
imprisonment, invasion of privacy, 
tortious interference with contract, 
and tortious interference with pro- 
spective business relations. No ar- 
bitrary evidentiary predicates have 
been imposed in these cases and the 
impact rule is not applicable in 
these cases, as it should be inappli- 
cable to bad faith cases. 

The authors propose the 
majority’s concern in Time was well 
answered by Justice Anstead in his 
dissent at p. 393, when he said: “It 
appears that the majority has given 
the health insurance consumer a 
favorable interpretation of the first 
party bad faith statute with one 
hand, but has rendered that inter- 
pretation substantially meaningless 
with the other.” 

The court’s concern in Time that 
health insurers should not feel con- 
strained by potential bad faith ex- 
posure in their right and duty to 
other policy holders to contest ille- 
gitimate claims loses its force when 
the specific basis of the bad faith 
claim is considered. Insurers whose 
denial of a claim or application for 
insurance was ultimately deter- 
mined to have been in good faith 
would be protected from any associ- 
ated exposure for emotional dis- 
tress, and insureds or putative 
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insureds who sustained foreseeable 
emotional distress damages associ- 
ated with denials of claims or appli- 
cations which were ultimately deter- 
mined to have been in bad faith 
would be compensated. No insurer 
would be punished for contesting an 
illegitimate claim, and no policy- 
holder or putative policyholder 
would arbitrarily be denied recov- 
ery where a legitimate claim was 
improperly denied. See concurrence 
and dissent of Anstead, J., 712 So. 
2d at 394. 

By engrafting a rigid evidentiary 
standard requiring expert testimony 
by a health care provider to support 
recovery of mental anguish dam- 
ages, it is respectfully submitted 
that the Time court departed from 
the legislative intent set forth in the 
statute as well as precedent which 
specifically limited use of expert tes- 
timony in establishing mental an- 
guish damages. As the North Dakota 
Supreme Court said in Ingalls v. 
Paul Revere, 561 N.W. 2d 273, 282- 
83 (N.D. 1997): 


An insurer’s bad faith breach of its du- 
ties to an insured is likely to cause men- 
tal anguish: it is inconceivable that a 
layman, unaccustomed to the courtroom, 
fearful of the entire judicial process, who 
is also subjected to financial pressures 
from a refusal of the insurer to discharge 
its commitments, will not be subjected 
to stress, the precise effects of which are 
difficult to measure in exact terms but, 
which, nevertheless are present. John 
Alan Appleman and Jean Appleman, Jn- 
surance Law and Practice §8878.55 p. 
442 (rev. vol. 1981). Thus, in a case of 
this kind, damages for mental anguish 
may be “general damages” — damages for 
a harm so frequently resulting from the 
tort that is the basis of the action that 
the existence of the damages is normally 
to be anticipated and hence need not be 
alleged in order to be proved. Marilyn 
Minzer et al., Damages in Tort Actions 
§1.01[3] (1996) (quoting Restatement 
(Second of Torts §904, through miscites 
as §940). As the Minzer text also explains 
at §3.01[3][b], a claim for mental anguish 
is a classic example of a noneconomic, 
intangible loss. 

Traditionally, the jury had wide dis- 
cretion in evaluating and awarding these 
damages .... The only standard for 
evaluation of mental anguish damages 
“is the amount a reasonable person 
would estimate to be fair compensation.” 
The determination of damages for pain, 
discomfort, and mental anguish largely 
is dependent upon the jury’s common 
knowledge, good sense, and practical 
judgment and mainly rests within its 
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sound discretion. 


Prior to Time, the Florida Su- 
preme Court had never required 
expert testimony as a predicate for 
recovery of mental pain and suffer- 
ing. Where damages for emotional 
distress are recoverable, the amount 
of the award “is left to the discre- 
tion of the jury unless it is clearly 
arbitrary or so great as to be shock- 
ing to the judicial conscience or un- 
less it indicates the jury was influ- 
enced by prejudice or passion.” 
Albritton v. Gandy, 531 So. 2d 381, 
388 (Fla. lst DCA 1988). As further 
observed by Justice Anstead in 
Time: “To the contrary, this Court 
in Angrand v. Key, 657 So. 2d 1146 
(Fla. 1995), specifically limited the 
use of expert testimony in establish- 
ing damages for mental anguish.” 
712 So. 2d at 394. 

Justice Anstead went on to cite 
from another Supreme Court opinion: 


Jurors know the nature of pain, embar- 
rassment and inconvenience, and they 
also know the nature of money. Their 
problem of equating the two to afford 
reasonable and just compensation calls 
for a high order of human judgment, and 
the law has provided no better yardstick 
for their guidance than their enlightened 
conscience. Their problem is not one of 
mathematical calculation but involves 
an exercise of their sound judgment of 
what is fair and right." 


There is simply no basis in the bad 
faith statute itself, in the legislative 
history, or in Florida law for this 
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court to impose a requirement for 
expert testimony as the predicate for 
an award of emotional distress dam- 
ages when an insurer is found to 
have acted in bad faith in denying 
an aspiring insured the peace of 
mind and protection associated with 
insurance. 


Conclusion 

The authors hope the Supreme 
Court will reaffirm the recoverabil- 
ity of mental anguish damages in 
bad faith cases, without an arbitrary 
distinction between health and life 
insurance settings, since peace of 
mind is a fundamental aspect of vir- 
tually all types of insurance protec- 
tion. Consistent with Judge 
Anstead’s well-reasoned opinion in 
Time, we hope the court will recede 
from that aspect of Time which re- 
quires expert testimony as a predi- 
cate, instead permitting juries to 
rely on lay testimony, their own 
sound judgment and their common 
experience in determining the recov- 
erability of such damages under a 
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Crimes Against Nonhuman 
Animals and Florida’s Courts 
1889 — 2001 


by Craig |. Scheiner 


‘ince the 19th century, Florida’s appellate courts 
Ri, have issued countless published opinions, and yet, 
“only a handful of these opinions speak to offenses 
* committed against nonhuman animals (hereafter 
“animals”).' This conspicuous paucity of case law reflects 
several criminal justice shortcomings, all of which reduce 
the opportunity or need for appellate review, to wit: the 
infrequent arrest, prosecution, conviction, and proper sen- 
tencing of human beings who harm and kill animals “un- 
lawfully.”’ The fact that Florida—and every other juris- 
diction in the United States—treats animals as “lifeless” 
entities, as property or things, sheds light on why the le- 
gal system subordinates, and in most cases ignores en- 
tirely, animals’ interests. While it may be said that dur- 
ing the past few decades Florida’s judiciary has come a 
long way in protecting animals, irrefutably, the journey 
is far from completion. Long overdue is the following en- 
capsulation of Florida’s animal cruelty jurisprudence. 
Early on, Florida realized the need for local govern- 
ments to pass ordinances protecting animals.* In 1968, 
the Florida Supreme Court declared: “However, in a more 
civilized society, it is now generally recognized that leg- 
islation which has for its purpose the protection of ani- 
mals from harassment and ill-treatment is a valid exer- 
cise of the police power . . . .”‘ But not all appellate opinions 
advocate animals’ interests. See, e.g., In the Interest of 
M.S., 455 So. 2d 557 (Fla. 4th DCA 1984) (per curiam) 
(Glickstein, J., concurring in part and dissenting in part): 
“It is no secret that the historical sensitivity of this na- 
tion to children is not shown in a flattering light when 
one learns that there was a Society for the Prevention of 
Cruelty to Animals before a similar Society for the Pre- 
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vention of Cruelty to Children.” /d. at 561.° From the early 
to middle part of the 20th century, the key Florida law 
protecting children from mistreatment was included in a 
chapter called “Cruelty to Children and Animals.”° 

The timing of the 19th century’s legal movements that 
advanced the cause of animals and that of children is 
not indicative of animals’ current status. Although chil- 
dren are no longer treated as property, animals continue 
to be. Since 1860, Florida’s appellate courts have pub- 
lished a number of decisions involving the theft (i.e., the 
unlawful taking of property) of cows. The first such case 
was Atzroth v. State, 10 Fla. 207 (Fla. 1860). The prevail- 
ing notion that animals are property was reaffirmed re- 
cently in Bass v. State, 2000 Fla. App. LEXIS 15954, *3 
(Fla. 4th DCA 2000).’ 


What Is an “Animal”? What Is “Cruelty”? 

In the 1981 case of Wilkerson v. State, 401 So. 2d 1110 
(Fla. 1981), a unanimous Florida Supreme Court held 
that F.S. §828.02, the law defining the words “animal” 
and “cruelty,” is not unconstitutionally vague.* For the 
first time, the court interpreted the term “animal,” which 
is defined statutorily as “every living dumb creature.” 
To date, no published decisions involve nonmammalian 
animals, but it is conceivable that other sentient ani- 
mals, such as reptiles, amphibians, birds, and fish—ir- 
respective of the animals’ size and “cuteness” —also are 
the intended beneficiaries of the anti-cruelty laws.'° The 
Wilkerson court claimed additionally that FS. §828.12 
(the misdemeanor and felony animal cruelty law), like 
§828.02, is not unconstitutionally vague.'! Though 
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§828.12(1) permits the “necessary”” 
mistreatment or killing of animals, 
the court held—without discussing 


the facts surrounding the 
defendant’s torture of a raccoon— 
that Wilkerson’s actions were not 
“necessary, and therefore were 
criminal.'® 

In 2001, in Reynolds v. State, the 
First DCA held that §828.12(2), the 
felony animal cruelty provision, re- 
quires only general, not specific, in- 
tent to commit an act resulting in 
the cruel death or excessive or re- 
peated infliction of unnecessary 
pain or suffering, while the Second 
DCA, in the 1999 case of State v. 
Simbach, ruled that felony animal 
cruelty requires proof of specific in- 
tent.'* Perhaps the Florida Supreme 
Court eventually will address this 
conflict. 

In Kiper v. State, 310 So. 2d 42 
(Fla. lst DCA 1975), the appellate 
court reversed the lower court’s rul- 
ing, thereby permitting to stay in 
business a training school for rac- 
ing dogs.’ The court suggested that 
even if the training school’s abuse 
of rabbits violated the §828.12 pro- 
hibition against animal cruelty, 
such maltreatment does not rise to 
the level of a public nuisance.'* Here 
is an excerpt from Judge McCord’s 
imagery-laden dissenting opinion: 
To train the dogs, appellants engage in 
two training operations. In one, appel- 
lants release live rabbits in an enclosure 
from which they cannot escape. Grey- 
hounds are then turned into the enclo- 
sure where they run the rabbits down 
and chew them to pieces. The other 
training operation consists of attaching 
live rabbits to mechanical lures. The lure 
and rabbit are then propelled around a 
racetrack with the dogs in hot pursuit 
with a mechanical device emitting a 
wailing sound. The testimony was that 
during the course of the trip the rabbit’s 
eyes bulge and his mouth is open. The 
dogs are allowed to catch the rabbit and 
thereafter, if enough life is left in him, 


he is given another run around the track 
on the mechanical arm. 


Id. at 44. 

Did the fact that a substantial 
number of dog-racing tracks were— 
and continue to be—located in 
Florida affect the Kiper court’s de- 
cision?’’ If the results of recent bal- 
lot initiatives in states such as Mas- 
sachusetts are a strong indication, 


Florida’s appellate 
courts have issued 
countless opinions, 
and yet, only a 
handful speak to 
offenses against 
nonhuman animals. 


the elimination of dog racing in the 
United States is not likely to occur 
anytime soon.'* 

In contrast to its apathy toward 
the plight of racing animals, the 
Sunshine State has long been an 
opponent of animal baiting and 
fighting, especially cock fighting, 
dog fighting, and bull fighting.'® In 
some cases, nonracing dogs have 
failed to elicit sympathy from the 
criminal justice system. For in- 
stance, in 1977, in Daniels v. State, 
351 So. 2d 749 (Fla. 2d DCA 1977), 
the court reversed the conviction of 
a man who shot a dog in the leg un- 
lawfully.” Perhaps in an effort to 
secure a more appropriate punish- 
ment, the prosecutor elected to 
charge the defendant, Daniels, with 
a violation of then-existing §828.07, 
the felony maiming law, rather than 
with a violation of former §828.12.7! 
Unlike the current version of 
§828.12, which has both misde- 
meanor and felony components, the 
older version of §828.12 prescribed 
only a misdemeanor penalty.” Be- 
cause of its narrow interpretation of 
legislative history, the court con- 
cluded that dogs were not covered 
by then-existing §828.07, which, in 
effect, spared the defendant from 
punishment. 

In the 1988 case of C.W. v. State, 
528 So. 2d 66 (Fla. 3d DCA 1988), 
the court upheld a juvenile’s adju- 
dication of delinquency for resisting 
arrest. The arresting officer was in- 
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formed by an eyewitness that C.W. 
shot a BB-gun at animals.” Evi- 
dently, the officer believed the BB- 
gun jeopardized the animals’ safety. 
The officer’s genuine appreciation of 
the hazards of BB-guns was further 
illustrated by the fact that, at the 
time of the arrest, Florida law did 
not permit warrantless arrests for 
misdemeanor animal cruelty not 
committed in the officer’s presence.” 
And because §828.12 was but a mis- 
demeanor-only statute at the time 
of the case, C.W. was not adjudicated 
a delinquent for committing cruelty 
to animals.” 

Much to the detriment of cats and 
dogs living in the neighboring state 
of Alabama, the Alabama Legisla- 
ture disagrees with the C. W. arrest- 
ing officer’s assessment of the dan- 
gers of BB-guns. Alabama’s felony 
animal cruelty law exempts the use 
of BB-guns to shoot cats and dogs 
who are merely answering nature’s 
call on the shooter’s property.”® 

Firearms are not the only means 
of injury about which society ought 
to be concerned. In Cannada v. State, 
decided in 1985, the court was dis- 
mayed by the fact that “Cannada 
grabbed [the K-9] by its choke collar, 
lifted the [police] dog over his head 
and slammed it onto the ground, 
thereby injuring the dog.””’ Of course, 
acts of cruelty are not limited solely 
to unnecessary “actual” batteries — 
“constructive” batteries also gener- 
ally suffice.** For example, deliver- 
ing an intoxicating and/or poisonous 
substance to a nonconsenting victim 
is a constructive battery.” In 1996, 
in M.C.L. v. State, the court remarked 
that “MLs crime against the animal 
involved forcefully holding a bag over 
the head of a small household pet, 
breathing marijuana smoke into the 
bag, and then tossing the pet back 
and forth between juvenile codefen- 
dants.”*° For both humans and non- 
humans, the ingestion of several 
types of controlled substances can be 
lethal. In light of the dangers of cer- 
tain controlled and noncontrolled 
substances, most, if not all, states, 
including Florida, have passed laws 
prohibiting people from exposing 
animals to poison.*! 

In the 1985 case of State v. Wilson, 
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464 So. 2d 667 (Fla. 2d DCA 1985), 
the court concluded that §828.13, the 
confinement and abandonment stat- 
ute, is not unconstitutionally 
vague.” Wilson was charged with a 
violation of §828.13 because she had 
caged 77 poodles in the back of her 
van without food, water, and suffi- 
cient air. Because the lower court 
only decided the case on the vague- 
ness issue, the appellate court indi- 
cated that it was ruling on the va- 
lidity of §828.13, not the 
applicability of §828.13 to the facts 
of the case. In the event that Wil- 
son-type cases are not prosecuted 
successfully under the confinement 
law, §828.12(1) may be an effective 
alternative: “A person who... car- 
ries in or upon any vehicle, or other- 
wise, any animal in a cruel or inhu- 
mane manner.””* If the placement of 
77 dogs in the back of an 
unventilated van is inhumane, it is 
not much of a stretch to suppose that 
Wilson could have been prosecuted 
under §828.12(1). 

A quick examination of §828.13(3) 
reveals an illogical omission. This 
“default” abandonment provision is 
restricted expressly to those who 
abandon “any animal in a street, 
road, or public place without provid- 
ing for the care, sustenance, protec- 
tion, and shelter of such animal... 
.” What about the abandonment of 
animals on private property?” Even 
if the courts do not consider private- 
property abandonment to be within 
the purview of §828.13(3), such 
wrongdoing may be covered by 
§828.12(1), which punishes any of- 
fender who “unnecessarily . . . de- 
prives animals of necessary suste- 
nance or shelter....”°° 


Seizure of Cruelly 
Treated Nonhuman Animals 
In 2000, in Brinkley v. County of 
Flagler, 769 So. 2d 468 (Fla. 5th 
DCA 2000), the court of appeal up- 
held the trial court’s approval of the 
seizure of 358 abused and neglected 
animals from an elderly married 
couple. In one of the most graphic 
descriptions of the mistreatment of 
animals ever to appear in a Florida 
judicial opinion, the Brinkley court 
relayed the nightmarish scene dis- 


Acts of cruelty are 
not limited solely 
to unnecessary 

“actual” batteries— 

“constructive” 
batteries also 
generally suffice. 


covered by investigators. The follow- 
ing is but a short excerpt of the facts: 
As they stood by the front gate, they were 
overwhelmed by the nauseating smell of 
animal waste; indeed, the front yard was 
covered with animal feces .... Approach- 
ing the farmhouse they could see that 
the front porch was also covered with 
animal feces along with the decaying 
carcass of a dog on top of a stack of small 
pet carriers and fluid from the carcass 
was dripping onto a live poodle inside 
one of the carriers. The poodle’s cramped 
quarters lacked food and water and the 
dog could not straighten its legs when it 
was later released.”® 


For the first time in a published 
animal cruelty opinion by a Florida 
appellate court, the Fourth Amend- 
ment was addressed squarely.” Af- 
ter deciding that the statutorily-au- 
thorized civil forfeiture of the 358 
abused and neglected dogs consti- 
tuted a Fourth Amendment “sei- 
zure,” the unanimous three-judge 
panel went on to hold that the need 
to make haste in rescuing the im- 
periled animals was a sufficient exi- 
gent circumstance to overcome the 
Fourth Amendment’s warrant re- 
quirement.” 

The emergency exception to the 
Fourth Amendment was articulated 
in Warden v. Hayden, 387 U.S. 294 
(1967): “The Fourth Amendment 
does not require police officers to 
delay in the course of an investiga- 
tion . . . if to do so would gravely en- 
danger their lives or the lives of oth- 
ers.”*? Id. at 298-99 (Brennan, J.). 
(Emphasis added.) According to 


Black’s Law Dictionary, “Following 
an enumeration of particular classes 
‘other’ must be read as ‘other such 
like,’ and includes only others of like 
kind or character.”“’ Since the enu- 
merated class in Warden consists of 
police officers (i.e., human lives), 
then apparently the Brinkley court, 
by applying the exigent circum- 
stance doctrine, implied that dogs 
are of like kind or character to po- 
lice officers. Meanwhile, less than 
two months later, in Bass v. State, 
another Florida appellate court held 
that “[t]he trial court is not correct 
that police dogs receive the same 
treatment as a police officer . . . as 
much as dogs are loved and cher- 
ished by their owners, they are not 
persons or ‘individuals’ for purposes 
of the criminal law... .”*' Do 
Florida’s appellate courts relegate 
dogs to the realm of semi-persons 
(or semi-property)? 

The Brinkley court also ruled, in- 
ter alia, that 1) the post-seizure 
hearing afforded the Brinkleys ad- 
equate due process and 2) the ani- 
mal seizure statute’s core elements 
are not unconstitutionally vague or 
overbroad.” Do remorseless animal 
cruelty offenders like the Brinkleys 
have a slim chance of being re- 
formed?* Importantly, the court 
noted: “[The investigator and 
deputy] were standing on the porch 
when Henry Brinkley appeared and 
commented that if he had been given 
a few days’ notice of the inspection, 
the conditions would not have been 
discovered.”™ 

While the policy justifying the 
government’s (and its appointed 
agents’) seizure and impoundment 
of mistreated animals is well-inten- 
tioned, it appears that the impound- 
ing agencyies’ responsibilities to the 
animals are not satisfied invariably. 
For instance, consider Kohn v. City 
of Miami Beach, 611 So. 2d 538 (Fla. 
3d DCA 1992), a case in which the 
court affirmed the dismissal of a pro 
se litigant’s lawsuit. The plaintiff's 
11 dogs were seized after they were 
found unattended in the plaintiff's 
camper on the Fourth of July.* “His 
11 dogs were returned to him after 
10 days. Upon being returned, some 
of the dogs were in poor health and 
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eventually died.”** To be fair, it 
should be acknowledged that the 
seizure of the endangered dogs, and 
the resultant deaths, might have 
been the lesser of two evils in the 
sense that had the dogs not been 
rescued, they all might have died of 
heat stroke.*’ In any case, without 
exception, impounded dogs should be 
given the best care possible.* 

One might expect a discussion of 
acentury’s worth of jurisprudence re- 
garding any legal issue to fill scores 
of pages. As the length of this ar- 
ticle illustrates, offenses against 
animals, by and large, do not appear 
to have been a priority for Florida’s 
criminal justice system. Will this 
disappointing trend continue? The 
facts do indicate that anti-cruelty 
case law is growing, though at a slow 
rate. Notably, more appellate judi- 
cial opinions have been handed down 
in the 20-year period since 1981 than 
in the 92-year period preceding 1981. 
If recent cases are any indication, 
more justice and compassion may 
be on the horizon for Florida’s non- 
human residents.* 


' This article does not cover any judi- 
cial opinions handed down after Sep- 
tember 2001. Florida’s first animal cru- 
elty law, the antecedent to §828.13 
(abandonment and improper confine- 
ment), was enacted in 1889. Florida was 
the 43d state to enact an anti-cruelty 
law. Emily S. Leavitt & Diane 
Halverson, The Evolution of Anti-Cru- 
elty Laws in the United States, in ANI- 
MALS AND THEIR LeGAL RiGuts: A SURVEY OF 
AMERICAN Laws From 1641-1990 1, 4 (Ani- 
mal Welfare Institute, 4th ed. 1990). 
The U.S. Supreme Court’s decision in 
Church of the Lukumi Babalu Aye, Inc. 
v. City of Hialeah, 508 U.S. 520 (1993) 
(striking down a city ordinance prohib- 
iting the ritual sacrifice of nonhuman 
animals), though confronting an issue 
involving Florida’s nonhuman inhabit- 
ants, is not discussed in this article be- 
cause the case is given sufficient treat- 
ment by Gary L. Francione, acclaimed 
author and legal counsel for the City 
of Hialeah, Florida, in the Church of 
the Lukumi Babalu Aye, Inc. case. See 
Gary L. FRANCIONE, ANIMALS, PROPERTY, AND 
THE Law 158-60 (1995). The reader 
should keep in mind that it was it was 
not until 1957 that Florida’s intermedi- 
ate appellate court system (currently 
consisting of five district courts of ap- 
peal) was established to share the grow- 
ing caseload of the Florida Supreme 


Court’s appellate jurisdiction. See First 
District Court of Appeal, History of the 
Court (visited Dec. 31, 2000) <http:// 
www. ldca.org/history.html>. 

? When one takes into account the 
magnitude of institutionalized cruelty 
(i.e., the abuse, torture, and killing of 
more than 9 billion animals each year 
for food, fashion, vivisection, enter- 
tainment, labor, etc.) in America, it be- 
comes clear that, at the present, nearly 
100 percent of all cruelty to animals is 
“lawful.” 

3 See Porter v. Vinzant, 49 Fla. 213, 
216 (Fla. 1905) (upholding the City of 
Jacksonville’s authority to enact an ani- 
mal cruelty ordinance). 

4 CLE. America, Inc., v. Antinori, 210 
So. 2d 443, 444 (Fla. 1968). See also 
Star. §828.27(2) (local animal con- 
trol or cruelty ordinances). 

° Although Justice Glickstein’s com- 
ment is rooted in genuine concern for 
children, one may criticize the Justice’s 
speciesistic suggestion that society 
should feel guilty about having started 
earlier in reducing the suffering expe- 
rienced by animals. 

® See Kama v. State, 507 So. 2d 154, 
158 (Fla. 1st D.C.A. 1987). 

* See Brinkley v. County of Flagler, 
769 So. 2d 468, 471 (Fla. 5th D.C.A. 
2000) (“It is undisputed that the ani- 
mals seized in the instant case were 
considered the Brinkleys’ personal 
property.”); and Helmy v. Swigert, 662 
So. 2d 395, 397 (Fla. 5th D.C.A. 1995) 
(“Under Florida law, a dog is consid- 
ered to be personal property.” See 
Bennett v. Bennett, 655 So. 2d 109 (Fla. 
Ist D.C.A. 1995); County of Pasco v. 
Riehl, 620 So. 2d 229 (Fla. 2d D.C.A. 
1993), aff'd, 635 So. 2d 17 (Fla. 1994) 
(per curiam); Levine v. Knowles, 197 
So. 2d 329 (Fla. 3d D.C.A. 1967), reh’g 
denied]; and Young v. Broward 
County, 570 So. 2d 309, 310 (Fla. 4th 
D.C.A. 1990) (per curiam) (Hersey, C.J., 
dissenting) (“A dog is more than mere 
property to most dog owners. But re- 
gardless, a dog is property.”). See also 
Barrow v. Holland, 125 So. 2d 749, 751 
(Fla. 1960); and State v. Lee, 41 So. 2d 
662, 663 (Fla. 1949). The thinghood sta- 
tus of animals is implied in other judi- 
cial opinions. See, e.g., Jones uv. 
Butterworth, 701 So. 2d 76, 87 (Fla. 
1997) (per curiam), reh’g denied (Shaw, 
J., dissenting) (capital punishment 
case) (“only four governments in the 
entire world . . . impose electrocution 
exclusively; as a postscript—both the 
Humane Society of the United States 
and the American Veterinarian Medi- 
cal Association condemn electrocution 
as a method of euthanasia for ani- 
mals.”). See also Justice Anstead’s sepa- 
rate dissent in Jones: “In fact, as Jus- 
tice Shaw notes, we are doing to 
human inmates today what we would 
not do, for humane reasons, to ani- 
mals.” Id. at 88. See Provenzano v. 
Moore, 744 So. 2d 413 (Fla. 1999) (per 
curiam), cert. denied, 528 U.S. 1182 
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(2000) (Shaw, J., dissenting and 
Anstead, J., dissenting). 

The Florida Supreme Court dealt a 
blow to animal cruelty offenders in 
Florida Board of Bar Examiners Re: 
P.K.B., 753 So. 2d 1285 (Fla. 2000) (per 
curiam) (holding, inter alia, that 
P.K.B.’s unlawful killing of his fiancee’s 
father’s dog was a factor underlying 
the court’s approval of the Bar’s rec- 
ommendation that P.K.B not be admit- 
ted to the Bar at the time in question). 
“The killing of his fiancee’s father’s dog 
and damaging the father’s property 
raise very serious doubts about P.K.B.’s 
respect for the rights of others and for 
the law.” Id. at 1287. 

8 See FLA. Star. §828.02 (definitions), 
which in significant part, reads: “In this 
chapter, and in every law of the state 
relating to or in any way affecting ani- 
mals, the word ‘animal’ shall be held to 
include every living dumb creature; the 
words ‘torture, ‘torment,’ and ‘cruelty’ 
shall be held to include every act, omis- 
sion, or neglect whereby unnecessary 
or unjustifiable pain or suffering is 
caused, except when done in the inter- 
est of medical science, permitted, or al- 
lowed to continue when there is rea- 
sonable remedy or relief.” 

Id. 

© There is no evidence compelling 
one to conclude that the Florida Leg- 
islature crafted §828.02’s definition of 
“animal” with only mammals in mind. 
See Wilkerson, 401 So. 2d at 1112 
(“People of common intelligence are 
able to discern what are and are not 
animals. There can be no doubt that 
the legislature intended for raccoons 
to be included in this definition.”). But 
later in the opinion, the court left 
open the possibility that its interpre- 
tation of “animal” may conflict with 
the one intended by the legislature. 
“[Wle concede that our literal inter- 
pretation of the definition of animal 
may include certain life forms not 
contemplated by the legislature... . 
Appellant has raised some difficult 
questions concerning the applicabil- 
ity of this statute to hunters, fisher- 
men, and pest exterminators. We be- 
lieve that these hypothetical 
questions are more properly ad- 
dressed to the legislature than to the 
courts.” Id. 

If they continue to be termed 
“pests,” will sentient beings such as 
rodents be granted legal protection? 
Justice Alderman, concurring specially 
in the court’s decision, was concerned 
about the scope of §828.02 (“Numer- 
ous situations may arise under the stat- 
ute where purely innocent conduct is 
proscribed in view of the all-encompass- 
ing definition of animal as ‘every living 
dumb creature... .”). Id. at 1113. A 
growing number of legal scholars sub- 
scribe to the notion that laws should 
protect all sentient beings, that is, be- 
ings who can experience pain and plea- 
sure. See, e.g., Gary L. FRANCIONE, INTRO- 
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DUCTION TO ANIMAL RicHts: YOUR CHILD OR 
THE Doc? 5 (2000). Cows are sentient 
beings. See King v. State, 125 Fla. 316 
(Fla. 1936) (affirming defendant’s con- 
viction for shooting and killing a steer). 
Compare Jones v. State, 20 So. 2d 901 
(Fla. 1945) (reversing defendant’s con- 
viction for shooting and killing a steer 
because of an error in the prosecutor’s 
information). See State v. McClain, 8 
So. 2d 392 (Fla. 1942); and Parker v. 
State, 169 So. 2d 411 (Fla. 1936) 

" Fia. Stat. $828.12 (cruelty to ani- 
mals), in part, provides: 

(1) A person who unnecessarily over- 

loads, overdrives, torments, deprives 
of necessary sustenance or shelter, or 
unnecessarily mutilates, or kills any 
animal, or causes the same to be done, 
or carries in or upon any vehicle, or 
otherwise, any animal in a cruel or in- 
humane manner, is guilty of a misde- 
meanor of the first degree, punishable 
as provided in §775.082 or by a fine of 
not more than $5,000, or both. 
“(2) A person who intentionally com- 
mits an act to any animal which re- 
sults in the cruel death, or excessive or 
repeated infliction of unnecessary pain 
or suffering, or causes the same to be 
done, is guilty of a felony of the third 
degree, punishable as provided in 
§775.082 or by a fine of not more than 
$10,000, or both.” 

The Wilkerson court, in rejecting 
the defendant’s claim that §828.12’s 
term “necessary” was unconstitution- 
ally vague, noted that “(t]he particular 
words complained of, ‘unnecessarily or 
excessively, are not vague when con- 
sidered in the context of the entire stat- 
ute and with a view to effectuating the 
purpose of the act.” See Wilkerson, 401 
So. 2d at 1112. Note that §828.12’s (and 
see §828.13) prescribed first-degree 
misdemeanor fine of $5,000 is much 
higher than the $1,000 fine authorized 


for most first-degree misdemeanors. 
See Fia. Star. §775.083(1)(d). Also, the 
prescribed third-degree felony fine of 
$10,000 is much higher than the $5,000 
fine authorized for most third-degree 
felonies. See FLA. Stat. §775.083(1)\(c). 
As of 1999, Florida was one of only 31 
states with a felony animal cruelty law 
on the books. Joseph G. Sauder, En- 
acting And Enforcing Felony Animal 
Cruelty Laws To Prevent Violence 
Against Humans, 6 Anim. L. 1, 8 (2000). 

” Tt must be pointed out that §828.12’s 
necessity defense, as applied to human- 
against-animal criminality, differs from 
the way the necessity defense is applied 
to human-against-human criminality. 
Stated simply, humans who kill animals 
“humanely” for supposedly necessary 
purposes such as food, fashion, vivisec- 
tion, and entertainment are spared 
from criminal prosecution, whereas hu- 
mans who kill humans “humanely” for 
identical purposes are not. See also su- 
pra note 2. 

8 See Wilkerson, 401 So. 2d at 1112. 

4“ See Reynolds v. State, 784 So. 2d 
509, 510 (Fla. 1st D.C.A. 2001); and 
State v. Simbach, 742 So. 2d 365, 366 
(Fla. 2d D.C.A. 1999); see also Aaroe v. 
State, 788 So. 2d 340 (Fla. 5th D.C.A. 
2001). 

5 Kiper, 310 So. 2d at 43. The court 
failed to provide any factual analysis to 
support its conclusion that the train- 
ing college was not a continuing public 
nuisance. Recognizing the need to pro- 
tect rabbits from such maltreatment, 
Fa. Stat. §828.122 (fighting or baiting 
animals) prohibits the use of live ani- 
mals in the training of racing grey- 
hounds. 

6 Kiper, 310 So. 2d at 44. 

” In fact, 17 of the 49 dog racing tracks 
in the United States are located in 
Florida. See the Humane Society of the 
United States, Greyhound Racing 


Facts (visited Dec. 24, 2000) <http:// 
www.hsus.org/programs/companion/ 
® In November 2000, the voters of 
Massachusetts approved, by a bare ma- 
jority, of dog racing. See the Humane 
Society of the United States, Initiatives 
2000 (visited Dec. 24, 2000) <http:// 
www.hsus.org/programs/government/ 
2000_ballot042700.html>. 

% See Mikell v. Henderson, 63 So. 2d 
508, 509 (Fla. 1953); and Fra. Star. 
§828.122 (fighting or baiting animals). 
See C.E. America, Inc., v. Antinori, 210 
So. 2d 443, 446 (Fla. 1968); and Fia. 
Strat. §828.121 (conduct of simulated 
bullfighting exhibitions). See also 
Bennett v. State, 686 So. 2d 810 (Fla. 
4th D.C.A. 1997) (per curiam) (affirm- 
ing the defendant’s conviction for ani- 
mal fighting). But see Bonilla v. State, 
579 So. 2d 802 (Fla. 5th D.C.A. 1991). 
In spite of the statutory prohibition 
against dog fighting, it remains an ac- 
tivity in which a shocking number of 
Floridians engage. In-person interview 
with Laura Bevan, Director of the 
Southeast Regional Office of the Hu- 
mane Society of the United States (Nov. 
30, 2000). 

*® 351 So. 2d 749 (Fla. 2d D.C.A. 1977) 
(discussing briefly the evolution of sev- 
eral animal cruelty statutes). 

2 Id. at 749. 

“Id. at 750. See also $828.12 supra 
note 11. 

Td. 

4 Id. at 67 (“[T)he offense of cruelty 
to animals delineated in §828.12 is a 
first-degree misdemeanor which must 
be committed in the presence of the 
arresting officer.”). See also Fia. Star. 
§901.15(1). More than a century ago, 
the Florida Supreme Court ruled that 
“cruelty to an animal, though a statu- 
tory misdemeanor, is not such an of- 
fence as authorizes arrest without 
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warrant.” Roberson v. State, 42 Fla. 
223, 229 (Fla. 1900). But Fa. Srar. 
§828.17 (law enforcement officers are 
permitted to make a warrantless ar- 
rest of animal cruelty offenders, but 
the officers must secure a warrant 
while detaining the offenders) re- 
placed the Roberson rule. 

* But remember, C.W. was adjudi- 
cated a delinquent for resisting ar- 
rest. C.W., 528 So. 2d at 67. Compare 
B.S. v. State, 661 So. 2d 19 (Fla. 2d 
D.C.A. 1994) (per curiam) (affirming 
an adjudication of delinquency for a 
violation of §828.12(2), the felony 
animal cruelty law). 

* Ata. CopE §13A-11-246(4) (ex- 
cluded persons and institutions). 

“ 472 So. 2d 1296, 1298 (Fla. 2d 
D.C.A. 1985) (affirming a conviction 
under Stat. §843.19(2), which 
states: “Any person who knowingly 
and willfully and without lawful cause 
or justification inflicts bodily harm, 
permanent disability, or death upon 
a police dog, fire dog, SAR dog, or 
police horse commits a felony of the 
third degree ... .”). See also Craig I. 
Scheiner, “Cruelty to Police Dog” 
Laws Update, 7 Anim. L. 141 (2001), 
and Craig I. Scheiner, Statutes With 
Four Legs to Stand On?: An Exami- 
nation of “Cruelty to Police Dogs” 
Laws, 5 Anim. L. 177 (1999). 

Wayne R. Larave, CriMINAL Law 
§7.15(b) (3d ed. 2000). 

* “(A] battery may be committed by 
administering a poison... .” Id. at 
738. LaFave also cites the Mode! Pe- 
nal Code’s proscription against indi- 
rect impairment of physical condition 
by “nontherapeutic administration of 
a drug or narcotic.” Jd. at n.11. 

» 682 So. 2d 1209, 1210 (Fla. ist 
D.C.A. 1996) (upholding the adjudi- 
cation of delinquency). 

3 See, e.g., Fira. Star. §828.08 (pen- 
alty for exposing poison). See also FLa. 
Stat. §403.413(4) (littering prohib- 
ited). 

Fia. Strat. §828.13 (confinement of 
animals without sufficient food, wa- 
ter, or exercise; abandonment of ani- 
mals) provides: 

“As used in this section: (a) ‘Abandon’ 
means to forsake an animal entirely 
or to neglect or refuse to provide or 
perform the legal obligations for care 
and support of an animal by its owner. 
(b) ‘Owner’ includes any owner, cus- 
todian, or other person in charge of 
an animal. (2) Whoever: (a) Impounds 
or confines any animal in any place 
and fails to supply the animal during 
such confinement with a sufficient 
quantity of good and wholesome food 
and water, (b) Keeps any animals in 
any enclosure without wholesome 
exercise and change of air, or 
(c) Abandons to die any animal that 
is maimed, sick, infirm, or diseased, 
is guilty of a misdemeanor of the first 
degree, punishable as provided in s. 
775.082 or by a fine of not more than 
$ 5,000, or by both imprisonment and 


a fine. (3) Any person who is the 
owner or possessor, or has charge or 
custody, of any animal who abandons 
such animal to suffer injury or mal- 
nutrition or abandons any animal in 
a street, road, or public place without 
providing for the care, sustenance, 
protection, and shelter of such ani- 
mal is guilty of a misdemeanor of the 
first degree, punishable as provided 
in s. 775.082 or by a fine of not more 
than $5,000, or by both imprisonment 
and a fine.” 

The Wilson court recognized the 
impossibility of crafting a law which 
would cover expressly every instance 
of unlawful abandonment or confine- 
ment. See Wilson, 401 So. 2d at 668. 
It seems that cases of animal hoard- 
ing are not uncommon in Florida. See, 
e.g., Brinkley, 769 So. 2d 468. 

3 Stat. §828.12(1) (emphasis 
added). 

* Should §828.13 be applicable to in- 
tentionally or unintentionally ne- 
glected adopted “outdoor” animals 
such as cats? Should abandonment 
require proof of intent, or should 
recklessness or negligence suffice? 

*® See also supra note 11. 

* Brinkley, 769 So. 2d at 469. 

* Curiously, neither the U.S. Su- 
preme Court nor the Florida Supreme 
Court has heretofore decided a 
Fourth Amendment case involving 
the search for or seizure of animals 
as of the date this article went to 
press. 

* For the Brinkley court’s applica- 
tion of the exigent circumstances doc- 
trine to the case at bar, see id. at 471- 
72: 

® See also Const. art. I, State 
v. Bauer, 379 N.W. 2d 895, 899 (Wis. 
1985), rev. denied, 388 N.W.2d 185 
(Wis. 1986); and Tuck v. U. S., 477 A. 
2d 1115, 1120 (D.C. 1984). 

© Biack’s Law Dictionary 1101 (6th ed. 
1990). See also the “ejusdem generis” 
rule: “where general words follow an 
enumeration of persons . . . by words 
of a particular and specific meaning, 
such general words are not to be con- 
strued in their widest extent, but are 
to be held as applying only to persons 

. . of the same general kind or class 
as those specifically mentioned” Id. 
at 517. 

" 2000 Fla. App. LEXIS 15954, *2-3 
(Fla. 4th D.C.A. 2000). 

” See Brinkley, 769 So. 2d at 472. 
Two of the core elements at issue de- 
rive from the phrases “able to pro- 
vide adequately for the animal” and 
“is fit to have custody of the animal.” 
Florida’s animal seizure law, FLa. Svar. 
§828.073 (animals found in distress; 
when agent may take charge; hear- 
ing; disposition; sale) in part, reads: 
“Any law enforcement officer or any 
agent of any county or of any society 
or association for the prevention of 
cruelty to animals appointed under 
the provisions of s. 828.03 may: 
(a) Lawfully take custody of any ani- 
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mal found neglected or cruelly 
treated by removing the animal from 
its present location, or (b) Order the 
owner of any animal found neglected 
or cruelly treated to provide certain 
care to the animal at the owner’s ex- 
pense without removal of the animal 
from its present location.” See also 
Fia. Star. §828.03 (governmentally 
appointment agents may investigate 
animal cruelty). Several Florida cases 
address issues pertaining to the sei- 
zure of animals. See, e.g., Putnam 
County Humane Society, Inc. v. Wood- 
ward, 740 So. 2d 1238 (Fla. 5th D.C.A. 
1999): Mason v. State, 698 So. 2d 914, 
914 (Fla. 4th D.C.A. 1997); 
Hillsborough County v. Lovelace, 673 
So. 2d 917 (Fla. 2d D.C.A. 1996); 
Helmy v. Swigert, 662 So. 2d 395 (Fla. 
5th D.C.A. 1995); Pet Fair, Inc. v. Hu- 
mane Society of Greater Miami, 583 
So. 2d 407 (Fla. 3d D.C.A. 1991), reh’g 
denied; Standifer v. Metropolitan 
Dade County, 519 So. 2d 53 (Fla. 3d 
D.C.A. 1988) (per curiam); and 
Crawford v. State, 378 So. 2d 822 (Fla. 
2d D.C.A. 1979). 

* See Brinkley, 769 So. 2d at 470. 

“ Should offenders ever be allowed 
to have custody of animals? What 
about the serious concern that ani- 
mal cruelty offenders will exact re- 
venge upon new or returned animals? 
If an offender does not want to care 
for the animals, is there not a big risk 
that he or she will kill or abandon 
the animals and then claim falsely to 
officials that the animals simply ran 
away? 

© Kohn, 611 So. 2d at 539. 

Sia. 

" See, e.g., FLA. Star. §828.13(2)(b). 
See also OF ORDINANCES, CITY OF 
TALLAHASSEE, FLORIDA §5-37(a). 

* Those who disapprove of an im- 
pounding agency’s treatment of ani- 
mals may choose to express their con- 
cerns to their local governing body. 
See, e.g., Demby v. English, 667 So. 
2d 350 (Fla. 1st D.C.A.1995) (per cu- 
riam), reh’g denied. 

© The establishment of an Animal 
Law Section of The Florida Bar would 
draw more attention to the legal sta- 
tus of animals, attention with the po- 
tential to affect positively the lives of 
all sentient beings. 
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Trial Lawyers Forum 


The Case Management Conference: 
Tune-up Needed? 


by Joseph Bothwell McFarland 


he case management con- 

ference (CMC) is de- 

scribed in Rule 1.200(a) of 

the Florida Rules of Civil 
Procedure.' The CMC is used in 
criminal procedure as well, al- 
though there is no rule in the 
Florida Rules of Criminal Proce- 
dure referencing the CMC.’ The 
Florida Family Law Rules of Pro- 
cedure provide specifically for the 
CMC.? On the federal side, Rule 16 
of the Federal Rules of Civil Proce- 
dure provides for pretrial confer- 
ences.‘ The primary focus of this 
article, however, is on Fla. R. Civ. P. 
1.200. 

Rule 1.200(a) can be used at the 
initiative of the court or the attor- 
neys. The CMC can be convened at 
any time after responsive pleadings 
or motions are due. 

At the CMC, the court may: 

1) Schedule or reschedule the ser- 
vice of motions, pleadings, and other 
papers; 

2) Set or reset the time of trials, 
subject to rule 1.440(c) [Setting for 
Trial]; 

3) Coordinate the progress of the 
action if complex litigation factors 
are present; 

4) Limit, schedule, order, or ex- 
pedite discovery; 

5) Schedule disclosure of expert 
witnesses and the discovery of facts 
known and the opinions held by 
such experts; 

6) Schedule or hear motions in 
limine; 

7) Pursue the possibilities of 
settlement; 

8) Require filing of preliminary 
stipulations if the issues can be 


The Florida Rules of 
Civil Procedure and 
the Rules of Judicial 
Administration do not 
impose specific 
guidelines on judges 
with regard to the 
case management 
conference. 


narrowed; 

9) Consider referring issues to a 
master for findings of fact; and 

10) Schedule other conferences or 
determine other matters that may 
aid in the disposition of the action. 

This list of powers gives flexibil- 
ity to the court and the parties in 
moving the case towards settlement 
or trial. 

One example of how the CMC 
should have been used appears in 
Wrona v. Wrona, 592 So. 2d 694 
(Fla. 2d DCA 1991). In this case, a 
former husband appealed a final 
divorce judgment. Judge 
Altenbernd, frustrated by the 
wasteful and costly litigation, 
noted that the drain on marital 
assets resulting from protracted 
litigation should have been ad- 
dressed at a CMC early on in the 


litigation, especially in a situation 
where minor children need the 
limited marital assets.® 

The CMC does sometimes need 
to be used to spur action. In 
Cristancho v. Village Homes in 
Bonaventure Homeowners Associa- 
tion, Inc., 580 So. 2d 658 (Fla. 4th 
DCA 1991), the appellate court re- 
versed a dismissal for failure to 
prosecute under Fla. R. Civ. P. 
1.420(e). There had been no discov- 
ery initiated between December 
1985 and May 4, 1990. A fourth 
amended complaint had been filed 
on April 7, 1989, and the defendant 
filed motions to dismiss within sev- 
eral weeks. The plaintiff did noth- 
ing until May 4, 1990, at which time 
a notice of deposition and request 
to produce were filed—a few days 
before the one-year time limit ex- 
pired. In a concurring opinion, 
Judge Farmer reluctantly agreed 
that Rule 1.420(e) permitted such 
neglect, but speculated that the 
trial judge could have used the 
CMC to get the case moving.°® 

In Moossun v. Orlando Regional 
Health Care, 760 So. 2d 193 (Fla. 
5th DCA 2000), an appellate deci- 
sion currently under review by the 
Florida Supreme Court, the central 
issue to be decided was whether an 
order setting a CMC constituted 
record activity for purposes of Rule 
1.420(e). The court affirmed the 
trial decision to treat the case man- 
agement order as insufficient to es- 
tablish record activity when a CMC 
was being set, which is a step in- 
tended to move the case closer to 
settlement or trial.’ 

Attorneys who establish a pat- 
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tern of ignoring case management 
conferences and otherwise not coop- 
erating with court deadlines risk a 
dismissal of claims and a default 
judgment.* 

In some litigation settings, such 
as family law’ or probate litigation, 
the court may take a more proactive 
role in the use of the CMC. Attor- 
neys and the court may also be more 
predisposed to employ the CMC 
when there are numerous parties 
and/or complex issues. For example, 
Bush v. Holmes, 767 So. 2d 668 (Fla. 
1st DCA 2000), involved the appeal 
of a determination by the trial court 
that provisions of Florida’s Oppor- 
tunity Scholarship Program were 
unconstitutional. Many parties were 
involved as well as a number of im- 
portant issues. The CMC was used 
to identify issues that required the 
presentation of evidence and the is- 
sues that dealt with the statute’s 
constitutionality.’° 

When the CMC is used by the 
attorneys to select times for media- 
tion or trial, a time frame is created 
within which the parties must pre- 
pare themselves and the court for the 
upcoming proceedings. Attorneys 
may be presented by the court with 
a choice of trial terms. Once a trial 
term is selected, the attorneys know 


when the witness list must be pre- 
pared, when discovery is to be com- 
pleted, when the mediation is to take 
place, and when the pretrial confer- 
ence is to occur. A list of mediators 
may even be provided to the attor- 
neys in anticipation of mediation. 

Rule 1.200(a)(3) gives the courts 
authority to “coordinate the 
progress of the action” and the 
power to undertake such coordina- 
tion “if complex litigation factors 
exist.” This subsection appears to 
put limitations on how proactive 
courts can be in moving cases 
through the judicial system, al- 
though judges may have differing 
views as to what is and is not com- 
plex. 

The common law adversarial tra- 
dition and the limitations on judi- 
cial staff constrain judicial 
micromanagement. The legal sys- 
tem depends heavily on the attor- 
neys fulfilling their roles both as 
zealous advocates and as officers of 
the court. As such, the attorneys 
have an obligation to move the cases 
along. 

In fulfilling its role under the 
CMC, courts look in part to the 
Florida Rules of Judicial Adminis- 
tration. Fla. R. Jud. Admin. 2.085(b) 
provides that the “trial judge shall 
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Let's each try to have a good day. 
But not so good that it makes the other one of us feel bad. 
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take charge of all cases at an early 
stage in the litigation and shall con- 
trol the progress of the case there- 
after until the case is determined.” 
Rule 2.085(d) provides presump- 
tively reasonable time standards for 
completion of cases,'! but does not 
provide time standards for pretrial 
procedure. 

The case management order pro- 
vides a timetable for the court and 
the parties to follow. The case man- 
agement order is not cast in con- 
crete. If the parties and court so 
wish, the order can be amended to 
reflect new developments in the 
preparation of the case for adjudi- 
cation. 

Courts most likely will have ex- 
posure to the case well before any 
CMC or pretrial conference. Motions 
to dismiss, discovery disputes, and 
a medley of other motions may have 
to be decided by the court prior to 
having a CMC establishing the 
groundwork for the trial itself. The 
initial motions practice and pretrial 
sparring gives the court an oppor- 
tunity to gain some familiarity with 
the case even though the court’s role 
is more reactive than proactive. 

The timing of a CMC may be im- 
portant from the standpoint of ef- 
fectiveness. If notice is given for a 
CMC at the beginning of the litiga- 
tion, the usefulness of the confer- 
ence may be quite limited. At the 
early stages of the lawsuit, key wit- 
nesses may not yet have been de- 
posed, expert witnesses are not 
identified, and even an understand- 
ing of the facts may not be complete. 
On the other hand, a CMC might be 
scheduled early on in the litigation 
if the issues are complex and/or if 
the parties are numerous. 

Rule 1.200(c) provides potent 
ammunition to compel parties to 
attend a scheduled CMC. Failure to 
attend a CMC can be punished by 
dismissal of the action, striking of 
the pleadings, limiting of proof or of 
witnesses, or “any other appropri- 
ate action.” However, the failure of 
a pro se litigant to attend a CMC, 
when the litigant had appeared at 
prior hearings and had filed motions 
and other papers in the case, is not 
a basis for dismissal of the case.’ 
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Even if counsel misses a CMC, there 
should be no dismissal without 
prejudice unless the record snows 
that the failure to appear was a will- 
ful or flagrant disregard of the 
court’s authority.'? For example, 
where the parties failed to comply 
with a trial court’s instruction to 
schedule a hearing within 10 days, 
dismissal of the case was reversible 
error.'* 

In Russell v.A.G. Edwards, 779 So. 
2d 452 (Fla. 2d DCA 2000), the trial 
court entered final judgment 
against the plaintiff as a sanction 
against plaintiff and her counsel for 
not attending two CMCs. The appel- 
late court reversed, giving as one 
reason that although the failure of 
the plaintiff’s attorney to attend the 
two CMCs may have been deliber- 
ate and contumacious, the attorney’s 
actions should not lead to a denial 
of the plaintiff’s claims where she 
had no obligation to attend the 
CMCs."° Instead, the appellate court 
suggested that a fine, public repri- 
mand, or contempt order against the 
attorney might be more appropri- 
ate.'® 

Harsher measures should only be 
used where behavior is egregious. 
Overly aggressive judicial action 
can backfire. In re Vitale" is instruc- 
tive as a case where a premature 
dismissal and failure to vacate the 
order of dismissal led to a public rep- 
rimand of the trial judge by the 
Florida Supreme Court.'* 

The Florida Rules of Civil Proce- 
dure and the Rules of Judicial Ad- 
ministration do not impose specific 
guidelines on judges with regard to 
the CMC. The use of the CMC 
thereby becomes a tool that judges 
can adapt and use to suit their own 
particular judicial styles as well as 
the peculiarities of the local court 
systems in which the judges operate. 

There are clearly situations where 
the CMC should be used aggres- 
sively. An example might be when 
court administration is unduly 
slowed because of wrangling be- 
tween the parties that cannot be ef- 
fectively resolved by hearings on 
specific motions. Courts should then 
be on the lookout to distinguish be- 
tween zealous representation and 


obstructionist tactics. An occasional 
status conference could also help if 
scheduling or other problems exist. 

A CMC may be effective where 
multiple parties are trying in vain 
to coordinate hearings, wasting time 
for both the court and the parties. A 
CMC would be a solution in that all 
the parties would be brought to- 
gether and hopefully work out tim- 
ing issues under the court’s eye. 
Sometimes the CMC can act as a 
catalyst for the parties to work out 
an early settlement. Counsel for the 
parties may have had few face-to- 
face discussions with each other 
since the beginning of the litigation, 
and the CMC can provide an oppor- 
tunity to work out differences. The 
court also benefits because the ju- 
dicial workload is thereby lightened 
somewhat. 

Does the CMC need “fixing”? 
Florida rules are flexible, which is 
needed to deal with state court dock- 
ets and the procedural requirements 
of even “routine” cases. The CMC 
has an important role to play in ju- 


dicial administration, yet the case 
law regarding dismissals for failure 
of counsel and parties to cooperate 
points to a failure of the CMC to be 
used with full effectiveness. The 
cases reflect frustration of the trial 
judges at the lack of cooperation (de- 
liberate or otherwise) of counsel and 
parties that at times occurs and 
which can build up to a point where 
dismissal of the case becomes an 
alluring option to the judge. Since 
there is so much flexibility in the 
CMC guidelines, appellate courts 
reviewing the dismissals are espe- 
cially conscious of due process issues 
and are reluctant to cut off access 
to the court system. 

The state judicial system in 
Florida has chosen thus far not to 
adopt the more rigid procedural 
rules for case management that ex- 
ist in the Federal Rules of Civil Pro- 
cedure. Since dismissals with or 
without prejudice for failure to com- 
ply with CMC orders are frequently 
reversed, a supplemental approach 
might be used more often to improve 
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compliance with the intent and pur- 
pose of the CMC. The court in 
Russell v. A.G. Edwards urged sanc- 
tioning the attorney rather than the 
client for procedural noncompli- 
ance.’” 

The responsibility for effective 
use of the CMC lies both with coun- 
sel and with the courts. The CMC 
procedure does not necessarily need 
fixing, but it may need to be used 
more aggressively in certain circum- 
stances. By keeping the parties to a 
“game plan” established by a CMC, 
the courts can better control the di- 
rection of the case than relying on 
putting out the brush fires of mo- 
tion practice. 


‘The Court Commentary to the 
Florida Rules of Civil Procedure states 
that subdivision (a) of Rule 1.200 was 
created in 1984 “in an effort to give the 
court more control over the progress 
of the action.” The Court Commentary 
goes on to say: “All of the matters that 
the court can do under the case man- 
agement conference can be done at the 
present time under other rules or be- 
cause of the court’s authority other- 
wise. The new subdivision merely em- 
phasizes the court’s authority and 
arranges an orderly method for the 
exercise of that authority.” 

* See Bell v. Florida, 2001 Fla. Lexis 
878 (April 26, 2001) (unpublished opin- 
ion) (Case management conference or- 
dered to set date for filing and adjudica- 
tion of amended Fa. R. Crim. P. 3.850 
motion (motion to vacate, set aside, or 
correct sentence)). A proactive and more 
regimented use of the CMC in the crimi- 
nal procedure arena has been advocated 
by a member of the Florida Supreme 
Court. Justice Charles Wells, dissenting 
in Nixon v. Singletary, 758 So. 2d 618, 
634-35 (Fla. 2000), cert. denied, 148 L. 
Ed. 2d 437, 121 S. Ct. 429, 69 U.S.L.W. 
3316 (U.S.L.W. 2000), strongly urged 
that the Florida Supreme Court actively 
case manage capital cases following di- 
rect appeal and to implement quarterly 
CMC procedures in the trial courts with 
status reports reviewed by the Supreme 
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ney with Joseph B. McFarland, P.A., in 
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Court. 

5 Rule 12.200(a). A CMC may be or- 
dered by the court at any time. A party 
may request a CMC 30 days after the 
service of a petition or complaint. Spe- 
cial rules apply to adoption proceed- 
ings. Rule 12.200(a)(2). 

‘ The district courts have their own 
rules with respect to CMCs. For ex- 
ample, Rule 3.05 of the Rules of the 
U.S. District Court for the Middle Dis- 
trict of Florida provides very specific 
requirements and time frames. Cases 
are divided into three separate tracks, 
each with its own rules. The Southern 
District’s Rule 16.1A provides also for 
three tracks: expedited, standard, and 
complex. The rules for the Northern 
District, however, make no specific 
mention of the CMC. 

° Judge Altenbernd, writing for the 
court, stated: “This couple has four 
children that need all the care and edu- 
cation that money can buy. Neverthe- 
less, this couple has spent—and our 
system of divorce has permitted them 
to spend—roughly 50 percent of their 
entire savings on a divorce battle over 
a big stamp collection and a house full 
of Hummel figurines. [Footnote de- 
leted.] Unless the couple sells their col- 
lections to pay their attorneys, it ap- 
pears that either the attorneys must 
defer their fees or the parties will ulti- 
mately be forced to use virtually all of 
the equity in their children’s home- 
stead to pay for this Pyrrhic victory.” 
592 So. 2d at 696. 

® Cristancho, 580 So. 2d at 659. 

* Moossun, 760 So. 2d at 197. In 
Toney v. Freeman, 600 So. 2d 1099 (Fla. 
1992), the Supreme Court determined 
that a status order was not to be con- 
sidered record activity because the or- 
der was, in effect, only a status update. 
The Third and Fourth D.C.A.s have dis- 
tinguished between a status order (not 
record activity) and a status conference 
(record activity) (Charyulu v. Mercy 
Hospital, Inc., 703 So. 2d 1155 (Fla. 3d 
D.C.A. 1997), rev. denied, 717 So. 2d 
535 (Fla. 1998); and Samuels v. Palm 
Beach Motor Cars Limited By 
Simpson, Inc., 618 So. 2d 310 (Fla. 4th 
D.C.A. 1993), rev. denied, 629 So. 2d 
134 (Fla. 1993)). The dissent in 
Moossun, relying on Toney and the 
Third and Fourth D.C.A. decisions, pre- 
sents, in the author’s opinion, a more 
convincing argument. 

* Kron v. Barker, 536 So. 2d 383 (Fla. 
5th D.C.A. 1989) (failure to complete a 
pretrial stipulation, failure to attend 
a pretrial CMC, delays in providing an- 
swers to interrogatories, and ignoring 
of two court warnings). 

Fra. R. Jup. ADMIN. 2.085(d)(1)(C) pro- 
vides a trial court time standard of 90 
days for uncontested divorces, 180 days 
for contested divorces, and 14 days for 
temporary support and enforcement of 
support hearings. See also Flint v. 
Fortson, 744 So. 2d 1217, 1219 (Fla. 4th 
D.C.A. 1999), in which the court noted 
that time standards and practical expe- 
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rience favored speedy resolution of do- 
mestic relations cases. 

© Bush, 767 So. 2d at 671. 

'! For example, the trial court time 
standard for civil jury cases is 18 months 
from filing to final disposition, and 12 
months for nonjury cases. Small claims 
are given a time frame of 95 days. 

'2 Lenfesty v. United States Balloon 
Corp., 699 So. 2d 850 (Fla. 4th D.C.A. 
1997). See also Clark v. Sturks, 668 So. 
2d 1106, 1107 (Fla. 2d D.C.A. 1996) (fail- 
ure of pro se plaintiff to attend CMC does 
not warrant dismissal of action unless 
court order has a finding of violation that 
was flagrant, persistent, willful or oth- 
erwise aggravated). 

'S Dave’s Aluminum Siding, Inc. v. C & 
M Ventures, 582 So. 2d 147 (Fla. 3d 
D.C.A. 1991). The parties had filed a 
written statement in preparation for a 
CMC. One attorney contended that he 
had told the trial judge’s secretary the 
day before the CMC that the attorney 
would not be able to come because of a 
scheduling conflict, and he requested a 
telephonic conference, to which oppos- 
ing counsel did not object. The court was 
reversed for dismissal of the case with- 
out prejudice. See also Drakeford v. 
Barnett Bank of Tampa, 694 So. 2d 822, 
824 (Fla. 2d D.C.A. 1997) (dismissal of 
complaint with prejudice by trial court 
reversed because failure to attend CMC 
did not warrant dismissal, and also, if 
motion to dismiss had been granted, the 
dismissal should have been without 
prejudice); Paris International Records 
& Filmworks, Inc. v. Rodriguez, 539 So. 
2d 5 (Fla. 3d D.C.A. 1989) (failure of de- 
fense counsel to appear at CMC does not 
by itself warrant striking of pleadings 
and granting affirmative relief to plain- 
tiff, as record does not show willful or 
flagrant disregard of court authority). 

'4 Leonardo v. Grimming, 740 So. 2d 
580 (Fla. 4th D.C.A. 1999). In Leonardo, 
the dismissal without prejudice was tan- 
tamount to a dismissal with prejudice 
because of the statute of limitations. 

'S Russell, 779 So. 2d at 455. 

'6 Td. at 455-56. 

'7 630 So. 2d 1065 (Fla. 1994). 

'* The court was advised during a tele- 
phonic CMC that a motion to dismiss 
was pending, but that a settlement could 
be achieved soon. Judge Vitale told coun- 
sel that within 10 days of the CMC or- 
der, one or both counsel must advise the 
court in writing that the case had been 
settled or notice the motion to dismiss. 
If not, the court would dismiss the case. 
The court was notified eight davs later 
that the case had not been settled and 
that the motion for dismissal had been 
noticed for hearing 19 days later. Both 
counsel appeared at the hearing, but 
were advised that the hearing did not 
make the calendar. In fact, the court had 
proceeded to issue a final order of dis- 
missal several days earlier. 630 So. 2d 
at 1066. See underlying case of Gold v. 
Wohl, 617 So. 2d 409 (Fla. 4th D.C.A. 
1993). 

'9 Russell, 779 So. 2d at 455-56. 
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Labor and Employment Law 


Digital Age Defamation 
Free Speech v. Freedom from Responsibility on the Internet 


amaging comments 

made by disgruntled em- 

ployees about company 

business practices is not 
a new phenomena. Traditionally, of 
course, the most damaging and 
fraudulent of claims could be dealt 
with through a defamation lawsuit. 
Often, the mere threat of litigation 
will cause a single disgruntled 
speaker to back off his or her slan- 
derous comments. The need to 
make such threats was—and is— 
often viewed as a necessary (if un- 
fortunate) cost of doing business. 
Today, however, companies are 
faced with a disturbing new source 
of defamation: cyber-slander. 

The Internet (or “Net”), heralded 
as the most significant achievement 
in human speech since the printing 
press, has become ground-zero in a 
legal battle over the First Amend- 
ment and the right of individuals 
to speak (or rather type) anony- 
mously. At its best, the Net is the 
ultimate conduit for free speech and 
expression; at its worst, the Net can 
be a character assassin’s greatest 
weapon. 

If a company finds evidence that 
its employee is slandering it on the 
evening news, or out front of its 
building, it is a fairly simple mat- 
ter to serve that employee with a 
defamation lawsuit. What happens, 
though, when the person telling lies 
about a company to the millions of 
Net users has no name, no address, 
and no way of being served? This is 
the issue that courts have been 
forced to take up as more and more 
episodes of cyber-slander have 
arisen. 


by Matthew S. Effland 


What happens when 
the person telling lies 
about a company to 
the millions of 
Internet users has 
no name, no address, 
and no way of 
being served? 


The Problem of 
Cyber-Slander 

Erik Hvide, the former chairman 
and CEO of Hvide Marine Inc., a 
company doing business in Florida, 
was ousted from his position in 
early 1999. Shortly thereafter, 
Hvide learned that eight anony- 
mous people in a Yahoo! (an 
Internet service provider, or “ISP”) 
financial chatroom were allegedly 
making false and derogatory com- 
ments about him. Hvide believed 
that the statements, posted in such 
a way that anyone with access to 
the Net could see them, defamed not 
only him, but also damaged the 
company’s image to the point where 
it had to file for Chapter 11 bank- 
ruptcy protection. 

As might be expected, Hvide filed 
a defamation lawsuit against the 


eight individuals who had made the 
allegedly slanderous comments 
about him in the chatroom.’ His at- 
torney, however, faced a problem: 
How do you sue someone who only 
exists as an electronic name in an 
ISP’s database? The eight people 
involved in the allegedly defama- 
tory activity did not identify their 
“real” identities in the chatroom, 
preferring instead to use Internet 
aliases such as “justthefactsjack.” 
Nor was there any evidence from 
their statements that would aid in 
identifying them. With few options 
remaining, Hvide’s attorney chose 
to go after the ISP itself for infor- 
mation, and subpoenaed Yahoo! for 
its Internet records. Based on state- 
ments by Yahoo! that one of the 
eight posters had an America 
Online, Inc. (AOL) e-mail address, 
Hvide’s attorney also subpoenaed 
AOL for information. 

The eight anonymous posters, 
represented by the American Civil 
Liberties Union (ACLU), chal- 
lenged the subpoenas. The ACLU 
argued that the individual posters 
had a First Amendment right to 
speak anonymously over the Net, 
and that allowing the subpoenas to 
be issued would chill the speech of 
others who would seek to use the 
Net to express ideas in the future. 
The Florida trial court in Miami 
ruled that the subpoenas could is- 
sue, but froze the subpoenas pend- 
ing appellate review of that deci- 
sion. On October 16, 2000, the Third 
District Court of Appeals dissolved 
the freeze and allowed the subpoe- 
nas to issue; Hvide would have ac- 
cess to the information he needed 
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to pursue his defamation claim. 
This decision bolstered an earlier 
decision from the Fourth District 
Court of Appeal in Florida that rec- 
ognized a fundamental difference 
between computerized defamation 
and the more traditional forms of 
libel and slander. Traditionally, 
prior to filing an action for either 
slander or libel, the victim of the 
defamation was required to send 
written notice of the suit, demand- 
ing a retraction of the statements.” 
Following the case of Zelinka v. 
Americare Healthscan, Inc.,* how- 
ever, pre-suit notice is not required 
when the defamation occurs online. 


One Part of an 
Ongoing Battle 

While the appellate decisions 
from Florida are certainly a victory 
for employers in the fight to protect 
themselves from online character 
assassins, the decisions themselves 
do not reflect much in the way of any 
national trend. In fact, since the 
Florida decisions came out last year, 
three other courts have issued rul- 
ings in cases dealing with privacy 
on the Net, resulting in a mix of 
policy that does not clearly favor one 
side or the other. 

¢ Washington. In the case of Doe 
v. 2Themart.com Inc., 140 F. Supp. 
2d 1088 (W.D. Wash. 2001), a fed- 
eral district court in Washington 
state determined that any use of the 
judicial subpoena power to compel 
the production of names by an ISP 
was an impermissible action under 
the First Amendment. The defen- 
dant corporation in a stockholder 


derivative suit attempted to defend 
itself by identifying individuals who 
had spoken badly about the com- 
pany in an Internet forum, arguing 
that it was the statements of these 
web posters (rather than officer mis- 
management) that caused stock 
prices to go down. Since the speak- 
ers were hiding behind their ISP’s 
cloak of anonymity, the company 
sought to subpoena the ISP to pro- 
vide the names. 

Likening the statements made in 
an Internet chatroom to “anony- 
mous handbilling,” the federal court 
created a four-factor evaluation pro- 
cess to determine if an anonymous 
speaker on the Internet is subject 
to being identified via a court’s sub- 
poena power. In deciding whether to 
force an ISP to disclose the identity 
of an anonymous poster, a court 
said, a judge must consider the fol- 
lowing: 1) Was the subpoena sought 
in good faith and for a proper pur- 
pose? 2) Is the information sought 
related to a “core” claim or defense 
(i.e., does it relate to a matter of 
public concern)? 3) Is the identify- 
ing information directly relevant to 
the claim or defense in the lawsuit? 
and 4) Is there any other 
nonprotected information available 
from any other source? The court 
found that the identity of the post- 
ers was not of such critical impor- 
tance to the company’s defense as 
to justify infringement on the post- 
ers’ First Amendment rights, and 
quashed the subpoena. 

° New Jersey. A similar balancing 
test was used in a pair of decisions 
by a New Jersey Court of Appeal. In 


Planning a trip during the 
HOLIDAYS? 


Consider the advertisers in the 


Travel @2 Leisure 


pages in this issue of 
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both Dendrite International, Inc. v. 
Does 1-14, 2001 WL 770406 (N.J. Su- 
per. A.D.), and Immunomedics, Inc. 
v. Does 1-10, 2001 WL 770389 (N.J. 
Super. A.D.), the issue involved a 
plaintiff seeking the identities of 
anonymous Net posters. Writing for 
the court in both cases, Justice Fall 
adopted a case-by-case approach to 
issues of Net anonymity, weighing 
the right of anonymous free speech 
against the right of a company to 
protect its own commercial interests. 

The court denied Dendrite Inter- 
national, Inc., access to the posters’ 
identities, claiming that the com- 
pany had failed to show it had been 
damaged by the allegedly defama- 
tory statements posted about it 
online. However, Immunomedics, 
Inc., was able to show that the in- 
formation posted anonymously on 
the Net about the company could 
only have come from employees vio- 
lating their confidentiality agree- 
ments. Thus, the court allowed 
Immunomedics, Inc., to subpoena 
the identities of the posters from 
Yahoo!. 

e Virginia. Finally, in March of 
this year the Supreme Court of Vir- 
ginia overturned the opinion of a 
lower state court and denied a com- 
pany the right to subpoena America 
Online, Inc., to turn over the names 
of anonymous members of an AOL 
web forum. In America Online v. 
Anonymous Publicly Traded Com- 
pany, 542 S.E.2d 377 (2001), anony- 
mous posters had allegedly defamed 
the plaintiff, an Indiana corpora- 
tion. Concern for the posters’ First 
Amendment right to speak without 
being identified was of central im- 
port for the decision. 

Unfortunately for the plaintiff in 
this case, the very fact that it also 
wanted to remain anonymous (iden- 
tifying itself as “Anonymous Pub- 
licly Traded Company,” or APTC) in 
order to limit its exposure to more 
mainstream media, played a key 
role in the Virginia Supreme Court’s 
decision. The court refused to per- 
mit an anonymous plaintiff to force 
an ISP to divulge the identities of 
anonymous defendants without first 
making its own identity known. 
Thus, a company who was hoping to 
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minimize any additional damage to 
itself ended up losing out on an op- 
portunity to learn the identity of its 
alleged defamers. 


Issue Is Speech, Not Privacy 

On a somewhat related note is a 
year 2000 federal case out of Kan- 
sas. In United States v. Kennedy, 81 
F. Supp. 2d 1103 (D. Kan. 2000), the 
court held that an individual web 
poster had no expectation of privacy 
under the Fourth Amendment pro- 
tecting him from a government-is- 
sued subpoena. The defendant was 
accused of engaging in online child 
pornography, but was hidden be- 
hind his anonymous Internet alias. 
The court allowed the federal pros- 
ecutors to force the defendant’s ISP 
to disclose his personal information. 
What bearing (if any) this case will 
have on the issue of civil cyber-slan- 
der remains to be seen. 


Conclusion 

Unfortunately, issues involving 
cyber-slander over the Internet are 
just barely beginning to be ad- 
dressed by a legal system that seems 
to operate about a century behind 
the times. The decisions of the 
Florida court are encouraging, how- 
ever, and the Washington, New Jer- 
sey, and Virginia decisions will pro- 
vide guidance on how to approach 
future actions in which the identity 
of anonymous Internet posters is at 
issue. J 

' Thanks to attorney Bruce Fischman 
of Fischman, Harvey & Dutton, P.A., for 
his cooperation and insight on the issues 
involved in the case of Erik Hvide, Mr. 
Fischman’s client. 


2 Fia. Stat. §770.01 et seq. 
3 763 So. 2d 1173 (2000). 
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November 28 ¢ #5108-Survey Law Seminar and Luncheon 


66 THE FLORIDA BAR JOURNAL/NOVEMBER 2001 


ed Contin 

} 
| 
| 
q 
i 


Real Property, Probate and Trust Law 


Waiting for Estate Tax Repeal: What Do 
You Tell Your Clients in the Meantime? 


n the 1988 film “The Boost,” 
Lenny Brown makes a hand- 
some living selling interests 
in tax-shelter limited partner- 
ships to affluent investors. He has 
the world by the tail until the day 
Congress closes the tax-shelter loop- 
hole: Almost overnight, demand for 
Lenny’s limited partnership inter- 
ests disappears. Deprived of his live- 
lihood by the stroke of a pen, Lenny 
loses everything. Has Congress, by 
repealing the estate tax as a part of 
the Economic Growth and Tax Re- 
lief Act of 2001 (the “act”), consigned 
estate planning lawyers to a simi- 
lar fate? It does not appear likely. 
Repeal will not occur, if at all, 
until 2010. With four Congressional 
elections and two Presidential elec- 
tions between now and then, many 
believe it unlikely that the law will 
retain its present form for long. The 
time for repeal could be postponed; 
the repeal of the tax may itself be 
repealed; or, perhaps, Congress will 
fail to reenact the repeal of the tax, 
and the estate tax, in its present 
form, will rise from the ashes in 
2011. The only thing that is certain 
is uncertainty. 
This article is not intended to be 
a primer on the new transfer tax 
laws, including the “technical” 
changes the act made to the gen- 
eration-skipping transfer tax.' In- 
stead, it discusses how the uncer- 
tain fate of the transfer taxes 
during the next several years may 
affect the advice lawyers give to 
their estate planning clients. In 
many cases, planning techniques 
that made sense before the act will 
continue to make sense for the same 


by Richard R. Gans 


In today’s 
uncertain estate 
and gift tax 
environment, 
flexibility is the 
watchword. 


reasons in today’s environment, and 
this is especially true for techniques 
that have primarily nontax ben- 
efits. In other cases, however, the 
act will force planners to rethink 
techniques heretofore used almost 
as a matter of course. The difficult 
task is to be able to tell the differ- 
ence, and this article attempts to 
make that task a bit easier. 


Should Your Clients Be 
Making Gifts Anymore? 
(and If So, How?) 

Lifetime gifting of assets has tra- 
ditionally been a tax-preferred way 
to transfer wealth. The act now ap- 
pears to create a disincentive to 
make gifts. With the increasing es- 
tate tax exemption amount, it is 
now possible to pass more assets at 
death without having to pay estate 
taxes. For the next several years, 
until the slated implementation of 
the modified carryover basis rules, 


all appreciated assets in a decedent’s 
gross estate will receive a step-up in 
basis as under the traditional rules. 
Thus, for persons whose estates will 
not be subject to the estate tax, hold- 
ing on to assets until death will mean 
that post-death capital gains taxes 
can be greatly reduced or eliminated 
at no estate tax cost. 

Nevertheless, for a number of rea- 
sons, the act should not cause plan- 
ners to abandon the lifetime gifting 
as an estate planning technique. 
Elderly clients may not live to see 
repeal or the highest exemption 
amount. Cynical clients, on the 
other hand, may not believe the es- 
tate tax repeal is certain or perma- 
nent. Finally, some clients make 
gifts for reasons entirely separate 
from taxes. It could be argued that 
2002 will be the best year in a long 
time for making lifetime gifts. The 
gift tax exemption will increase by 
$325,000 from the year 2001 level. 
Additionally, the value of commonly 
gifted assets such as publicly traded 
stocks is low relative to the market 
highs a year or so ago, so that the 
value of the gift for tax purposes is 
lower and the potential for shifting 
post-gift appreciation out of the 
donor’s estate is higher. 

In today’s uncertain estate and 
gift tax environment, flexibility is 
the watchword. For example, an ir- 
revocable trust set up to receive gifts 
from the grantor could provide that 
an independent trustee (by defini- 
tion, someone other than the 
grantor) has the discretion to return 
the assets that the grantor trans- 
ferred to the trust only if 1) the es- 
tate tax is repealed; 2) the estate tax 


THE FLORIDA BAR JOURNAL/NOVEMBER 2001 67 


rates drop below a certain threshold 
rate; or 3) there would be no estate 
tax imposed on the grantor’s estate if 
he or she died owning the assets in 
the trust. Will the assets in this 
Crummey trust be included in the 
grantor’s gross estate if he or she 
before’ the occurrence of the trigger- 
ing event? 

The trust agreement cannot direct 
the independent trustee to return 
the trust assets under any of these 
circumstances. Section 2036(a)(1) of 
the Internal Revenue Code causes 
the inclusion of any property as to 
which the transferor retained at his 
or her death the “right . . . to desig- 
nate the person or persons who shall 
possess or enjoy the transferred 
property or the income therefrom.” 
The Treasury Regulations provide 
that “it is immaterial . . . whether 
the exercise of the power was sub- 
ject to a contingency beyond the 
decedent’s control which did not oc- 
cur before his death.”*> However, if 
the event that triggers the exercise 
of the discretion to return the prop- 
erty to the grantor is beyond the 
grantor’s control, the grantor should 
not be considered to have retained 
any power or right that would cause 
the trust assets to be taxed in his or 
her estate. It is the retention, and not 
the existence, of the power that 
causes the application of Code §2036. 

The triggering event of “no estate 
tax due on the grantor’s estate if 
grantor owned the trust assets” may 
be risky because the occurrence of 
that triggering event is within the 
grantor’s control. The grantor could 
give away assets to drive the value 
of his or her estate below the estate 
tax threshold amount, or the 
grantor’s testamentary documents 
could dispose of all of his or her as- 
sets to a spouse or to charity, thereby 
zeroing out the taxable estate with 
deductions. If the grantor could be 
thought thereby to have retained a 
power to affect the enjoyment of the 
transferred property to a degree suf- 
ficient to cause the application of 
Code §2036(a) or 2038(a), all or a 
portion of the trust assets would be 
included in the grantor’s gross estate 
at his or her death. Such a result 
would frustrate the goal of gifting the 


assets out of the grantor’s estate. 

Conversely, the first two contin- 
gencies are entirely outside of the 
control of the grantor. The contin- 
gency that triggers the discretion is 
in the hands of Congress and the 
President. The gift would be com- 
plete for federal gift tax purposes 
because “the donor has so parted 
with dominion and control as to 
leave him no power to change its dis- 
position ....”* In a Revenue Rul- 
ing, the Internal Revenue Service 
reasoned that the transfer to the ir- 
revocable trust at issue in the rul- 
ing was an incomplete gift because, 
under applicable state law, the trust 
assets were subject to the claims of 
the grantor’s creditors.° Thus, if un- 
der Florida law the grantor’s credi- 
tors could reach the assets in the ir- 
revocable gift trust by virtue of the 
trustee’s discretion to return the 
trust assets to the grantor under 
certain circumstances admittedly 
beyond the grantor’s control, the gift 
to the trust would be incomplete. As 
a result, all or a portion of the trust 
assets would be includable in the 
grantor’s gross estate under Code 
§§2036(a)(1) and 2038(a)(1). 

The proposed irrevocable gift 
trust should be reviewed briefly in 
light of Florida law. It seems well 
settled under Florida law that 
“where a person creates for his own 
benefit a trust for support or a dis- 
cretionary trust, his transferee or 
creditors can reach the maximum 
amount which the trustee under the 
terms of the trust could pay to him 
or apply for his benefit, even though 
the trustee in the exercise of his dis- 
cretion wishes to pay nothing to the 
beneficiary or to his creditors, and 
even though the beneficiary could 
not compel the trustee to pay him 
anything.” If the trustee’s discre- 
tion is contingent upon the occur- 
rence of an event that has not in fact 
occurred at the time of the grantor’s 
death, then it seems that the maxi- 
mum amount that the trustee, in the 
exercise of the trustee’s discretion, 
could distribute to the grantor as of 
the grantor’s death is nothing. 

Florida case law supports this 
proposition. The Bankruptcy Court 
considered a situation in which the 
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debtor had contributed funds for his 
own account to the City of Miami’s 
deferred compensation plan, which 
was administered as a trust.’ Un- 
der the terms of the trust, at the 
time of the litigation, the debtor 
could only reach the funds that he 
had contributed in the event of an 
“unforeseeable emergency,” which 
was defined by the terms of the plan 
as “extraordinary and unforeseeable 
circumstances arising as a result of 
events beyond the control of” the 
debtor. Applying Florida law,’ the 
Bankruptcy Court concluded that 
those assets could not be reached by 
the grantor’s creditors because the 
circumstances under which the 
grantor could reach the assets he 
had contributed to the retirement 
trust were beyond the grantor’s con- 
trol. Following the court’s reasoning 
in Wheat, then, the assets in an ir- 
revocable gifting trust whose terms 
give an independent trustee the dis- 
cretion to return the trust assets to 
the grantor if the estate tax were re- 
pealed, or if the estate tax rates were 
to drop below a certain threshold, 
should not be subject to the claims 
of the grantor’s creditors if the 
grantor dies before the triggering 
event. Further, the gifts to the trust 
would be complete, and no part of 
the trust assets would be includable 
in the grantor’s gross estate. 

In the wake of the repeal of the 
estate tax, there may be a percep- 
tion on the part of tax-motivated cli- 
ents that there is no longer a rea- 
son to make gifts. A client who can 
afford to live without the gifted prop- 
erty for the next several years, and 
whose only goal is to save taxes, may 
be attracted to a trust of the type 
discussed above as a way to “win” 
the gifting game: If taxes are still a 
concern, the trust assets are out of 
his or her estate; if taxes are nota 
concern, there is no need to continue 
to play the game after all. However, 
if such a client can afford to forgo 
the assets for a few years, he or she 
can probably afford to part company 
with those assets forever. It is far 
less risky to transfer the assets to a 
“traditional” irrevocable trust with- 
out any possibility of getting the 
transferred assets back. As before the 
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act, deciding whether to make gifts 
boils down to this nontax essence: If 
a client can afford to live without an 
asset, consider a gift; if not, keep it. 


Revise Testamentary 
Documents Now? 

It is, in the author’s opinion, too 
early to start drafting documents 
that embody two completely differ- 
ent dispositive schemes: one that 
governs if the estate tax is appli- 
cable to the decedent’s estate, and 
the other that governs if there is no 
estate tax. Federal transfer taxes 
are still in a state of flux, and such 
a document, by attempting to re- 
spond to a legal backdrop that may 
or may not pertain in nine or 10 
years, may be completely unrespon- 
sive to the law as it actually is when 
the client dies. In a perfect world, 
because of the unsettled state of the 
estate tax laws, clients would focus 
on their estate plans more fre- 
quently than in years past, and law- 
yers would be able to make modifi- 
cations to clients’ documents 
knowing those documents would be 
revisited again in one or two years. 
Because the reality is sure to fall 
short of the ideal in many cases, pre- 
serving flexibility to respond to the 
changing estate tax laws is now 
more important than ever. 

Many testamentary documents 
for married couples establish a 
credit shelter trust to be funded with 
the exemption amount with the bal- 
ance of the first deceased spouse’s 
assets passing either outright or in 
trust to the surviving spouse to 
qualify for the estate tax marital 


deduction. The funding formulas 
used in such documents normally 
self-adjust, so that the amount by 
which the credit shelter trust is to 
be funded tracks the estate tax ex- 
emption amount as it changes from 
year to year. The dramatic increases 
in the estate tax exemption amount 
slated to occur over the next several 
years will mean that an ever-in- 
creasing amount of assets will be 
allocated to the credit shelter trust 
and an ever-decreasing amount will 
be allocated to the marital share. 

This is probably of no great con- 
cern if the surviving spouse is the 
only beneficiary of both the credit 
shelter trust and the marital trust 
during the spouse’s lifetime, and if 
the beneficiaries of both the credit 
shelter trust and the marital trust 
after the death of the surviving 
spouse are the same. However, it is 
of potentially significant concern if 
the spouse is not a beneficiary of the 
credit shelter trust, or if both the 
spouse and the decedent’s children 
are current beneficiaries of the 
trust, or if the remainder beneficia- 
ries of the credit shelter trust are 
not the same as the remainder ben- 
eficiaries of the marital trust. In 
these circumstances, simply relying 
on a self-adjusting “zero tax” fund- 
ing formula may produce an undes- 
ired result. 

In years past, most estate plan- 
ners have resisted using fixed-value 
funding amounts that do not self- 
adjust (e.g., directing that the credit 
shelter trust be funded in all cases 
with $675,000). However, in another 
instance of the act causing estate 


planners to reexamine what they 
advise clients, in certain cases it 
now may be advisable to phrase the 
credit shelter gift in terms of the 
lesser of the amount produced by the 
self-adjusting formula or a fixed dol- 
lar amount. This would preserve the 
funding of the marital share, of 
which the surviving spouse is the 
sole initial beneficiary, and would 
be attractive where the surviving 
spouse’s estate would not be subject 
to tax even if it included the value 
of the marital trust. 

Another approach to flexible plan- 
ning is to abandon the use of fund- 
ing formulas designed automati- 
cally to produce two separate trusts 
at the death of the first spouse to 
die. Instead, tUse of the single mari- 
tal trust will ensure that, subject to 
the making of any necessary elec- 
tions, no estate taxes are due on the 
death of the first spouse to die. he 
testamentary instrument would 
provide for the creation of separate 
trusts only if the surviving spouse 
or the personal representative of the 
decedent’s estate decides to do so. In 
either case, the governing instru- 
ment could provide for the creation 
of a single trust for the sole benefit 
of the surviving spouse during his 
or her lifetime that would, subject 
to the making of any necessary elec- 
tions, qualify for the estate tax mari- 
tal deduction as a QTIP trust. Use 
of the single marital trust will en- 
sure that, subject to the making of 
any necessary elections, no estate 
taxes are due on the death of the 
first spouse to die. If at the death of 
the first spouse to die it appears that 
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the estate tax in some form is likely 
to be in effect at the death of the 
surviving spouse so that it would be 
advantageous to carve out a sepa- 
rate trust that will not be taxed in 
the surviving spouse’s estate at his 
or her death—in other words, a 
credit shelter trust—a mechanism 
exists under the governing instru- 
ment for the creation of the trust if 
and to the extent that circumstances 
warrant. 

There are at least three ways to 
create a credit shelter trust through 
such postmortem discretion. First, 
the personal representative could 
simply make a partial QTIP election 
as to a single trust the terms of 
which qualify the trust for the es- 
tate tax marital deduction." A frac- 
tion of the trust assets equal to the 
estate tax exemption amount in ef- 
fect in the year of death (or some 
lesser amount, as determined by the 
personal representative) would not 
be subject to the election, and, there- 
fore, would not be subject to estate 
tax at the surviving spouse’s death. 
The terms of both the elected and 
unelected trust would be the same, 
i.e., the surviving spouse would be 
the sole income and principal ben- 
eficiary of both trusts during his or 
her lifetime, entitled to all of the 
trust income at least annually. 

Second, the governing instrument 
could provide that, to the extent the 
spouse disclaims, or refuses to ac- 
cept, all or a portion of the assets in 
the single marital trust, the dis- 
claimed portion will be used to fund 
a separate trust having terms dif- 
ferent from the single marital trust. 
This accomplishes the same thing 
as a simple partial QTIP election in 
terms of taking advantage of all or a 
portion of the decedent’s estate tax 
exemption amount because, presum- 
ably, the disclaimer trust would not 
confer upon the surviving spouse any 
power that would cause the trust 
assets to be included in the spouse’s 
estate at his or her death. The dif- 
ference is that the “disclaimer trust” 
could designate the decedent’s chil- 
dren as beneficiaries with, or instead 
of, the surviving spouse. A possible 
disadvantage of this approach is that 
the surviving spouse cannot have a 


Use of the single 
marital trust will 
ensure that, subject 
to the making of any 
necessary elections, 
no estate taxes are 
due on the death 
of the first spouse 
to die. 


testamentary power of appointment 
over the assets in the disclaimer 
trust since the existence of the power 
would cause the disclaimer not to 
qualify under Code §2518.'' Addi- 
tionally, the estate planner should 
always be mindful that, when the 
time comes, the surviving spouse 
may decide not to disclaim, despite 
many representations to the con- 
trary during the decedent’s lifetime. 
Finally, the surviving spouse may 
not be able to disclaim even if he or 
she wants to: The disclaimer may be 
barred under F.S. §689.21(6) or 
732.801(6),” the surviving spouse 
may be incapacitated, or he or she 
may die before disclaiming. 

Third, the governing instrument 
may provide that, to the extent the 
personal representative does not 
make the QTIP election as to all ora 
portion of the marital trust, the 
unelected portion may pass to a sepa- 
rate trust to be established under the 
governing instrument." The terms of 
the separate trust do not need to 
qualify for the marital deduction, so 
that the trust could name both the 
surviving spouse and the couple’s 
children as current beneficiaries. 
Assuming that the surviving spouse 
is not the decedent’s personal repre- 
sentative, this approach insulates 
the plan from the spouse’s neglect, 
greed, or change of mind. Addition- 
ally, again assuming the surviving 
spouse is not the decedent’s personal 
representative, the separate, non- 
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elected trust could confer a power of 
appointment on the surviving 
spouse. Because, at least during the 
surviving spouse’s lifetime, the ben- 
eficiaries of the elected and non- 
elected trusts are likely not to be the 
same, the governing instrument 
should contain exculpatory provi- 
sions protecting the fiduciary from 
liability for the exercise or 
nonexercise of the discretion to make 
the QTIP election. Even with such ex- 
culpatory revisions, these are danger- 
ous waters for fiduciaries to navigate. 

As part of advising clients regard- 
ing their estate plans, the planners 
should bear in mind Florida’s elec- 
tive share law." If the credit shel- 
ter trust is funded pursuant to a self- 
adjusting formula in the governing 
instrument, a spousal disclaimer, or 
a nonelection of QTIP, a significant 
problem may exist under Florida’s 
elective share law. Under commonly 
used, self-adjusting trust funding 
formulas, more and more assets are 
likely to be allocated to the credit 
shelter trust with the passage of 
time. The trust may not qualify as 
an “elective share trust,” as that 
term is defined in Florida statutes.” 
To be an elective share trust: 1) the 
surviving spouse must be entitled to 
the use of the trust assets, or to all 
of the income from the trust assets, 
for his or her lifetime; 2) the surviv- 
ing spouse must have the right un- 
der Florida law or the governing in- 
strument to compel the trustee to 
make the trust assets productive of 
income; and 3) no person other than 
the surviving spouse can have the 
right to distribute trust income or 
principal to anyone other than the 
surviving spouse. If the credit shel- 
ter trust does not qualify as an elec- 
tive share trust, the value of the 
spouse’s interest in the trust for pur- 
poses of satisfying his or her elec- 
tive share rights cannot be deter- 
mined with reference to the 
valuation conventions contained in 
Florida statutes.'° Instead, pursuant 
to F.S. §732.2095(2)(d), the surviv- 
ing spouse’s interests in the trust is 
the estate tax value of those inter- 
ests. If the surviving spouse is a dis- 
cretionary beneficiary of the trust, 
his or her interests are likely to be 
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difficult to value for such purposes, 
even if the value of the trust itself is 
not. Thus, an allocation of an increas- 
ing amount of assets to a credit shel- 
ter trust that does not qualify as an 
elective share trust risks triggering 
the surviving spouse’s elective share 
rights. 

A client who wants to minimize 
the chances that his or her spouse 
will take an elective share of the 
client’s estate may want to ensure 
that the terms of the credit shelter 
trust, no matter how that trust is to 
be created, are such as to qualify it 
as an elective share trust. Of the 
three techniques discussed above for 
capping the value of the credit shel- 
ter trust through postmortem ac- 
tion, the single fund marital trust 
with a partial QTIP election appears 
the least likely to trigger elective 
share problems under Florida law. 
This is because the unelected por- 
tion of the marital trust ought to 
qualify as an elective share trust. 


Trusts not Just 
for Saving Taxes 

The discussion above has focused 
on flexible postmortem trust planning 
in the context of an uncertain trans- 
fer tax environment. Many clients 
view trusts in their estate planning 
documents as a necessary evil that 
must be endured for the privilege of 
paying fewer taxes. Such clients, par- 
ticularly if they are younger and ex- 
pect to live to see the scheduled re- 
peal, will see the act as a welcome 
opportunity to simplify their estate 
plans by dispensing with the postmor- 
tem trusts that they did not really 
want and perhaps never understood 
in the first place. Many nontax ben- 
efits still exist, however, for the use 
of trusts as part of estate planning. 

Aclient who is in a second marriage 
can easily understand the nontax ad- 
vantages of placing his or her assets 
in trust for the benefit of his or her 
spouse, thereby directing where the 
assets ultimately pass. Similarly, 
most clients can understand the pro- 
tection afforded by placing assets in 
trust for the benefit of a child who may 
be experiencing marital troubles or 
substance abuse problems. While cli- 
ents may accept the possibility that a 


Many clients 
view trusts in their 
estate planning 
documents as a 
necessary evil 
that must be 
endured for the 
privilege of paying 
fewer taxes. 


child may squander the after-tax in- 
heritance or that such inheritance 
may be subject to property settlement 
in a divorce, the increase in the 
amount of that inheritance by virtue 
of no estate taxes, however, may mo- 
tivate clients to reconsider the use- 
fulness of a trust. A trust could pro- 
tect a child from his financial naiveté 
and poor judgment in general or 
could ensure that the clients’ legacy 
will ultimately pass to their 
grandchildren. Florida law will per- 
mit a person to create a spendthrift 
trust for another so that the 
beneficiary’s interest in the trust will 
not normally be subject to claims of 
the beneficiary’s creditors, including 
divorcing spouses. 

Trusts are worthy of clients’ con- 
sideration in other, less obvious situ- 
ations, too. As medical science 
progresses and people live longer, the 
chances of a beneficiary’s disability 
and subsequent incapacity increase. 
A 60-year-old daughter in perfect 
health today is at risk of becoming 
unable to manage her assets in the 
later stages of her life or of becom- 
ing susceptible to exploitation by 
outsiders. Placing the child’s inher- 
itance in trust, with a resolute and 
diligent third-party trustee or 
cotrustee, protects the trust benefi- 
ciary from these misfortunes. 

As investment products and strat- 
egies become more available and 
more complicated (and increasingly 
beyond the understanding of the av- 


erage investor), a trust with an in- 
vestment-savvy trustee can perhaps 
be the difference between poverty 
and plenty for the client’s descen- 
dants. Finally, an estate tax benefit 
for the beneficiary arises in a trust 
established for beneficiaries when 
the estate tax is no longer in exist- 
ence. Such as a trust will stand a 
good chance of being grandfathered 
if the tax were to be reinstated dur- 
ing the beneficiaries’ lifetimes; assets 
owned outright by the beneficiaries 
will certainly be subject to a new tax. 

The same type of flexibility dis- 
cussed in connection with an inter 
vivos gift trust can be built into a 
testamentary trust. For example, an 
independent trustee of a trust for 
the benefit of a client’s descendants 
can be given the discretion, under 
certain predefined circumstances, to 
terminate the trust and distribute 
the trust assets outright to the ben- 
eficiaries. In this regard, great care 
must be taken both to exculpate the 
independent trustee from liability to 
the trust beneficiaries and to cir- 
cumscribe the limits of the trustee’s 
discretion so as not to disqualify the 
trust for any tax exemption or other 
tax benefit that the trust was de- 
signed to take advantage of when it 
was created. Even without this type 
of flexibility written into the trust 
document, Florida’s new trust refor- 
mation statutes’ permit trusts estab- 
lished after December 31, 2000, to be 
modified or amended. The former 
statute generally permits courts to 
modify or terminate trusts if the pur- 
poses of the trust are no longer served 
by its continued administration for 
reasons not anticipated by the 
grantor. (In this regard, is the even- 
tual repeal of the estate tax now an 
unforeseeable circumstance?) The lat- 
ter statute permits the beneficiaries 
and trustees of a trust to agree to 
modify or terminate the trust on any 
basis on which they are able to 
agree.'® 


Conclusion 

The ultimate fate of the estate, gift, 
and generation-skipping taxes ap- 
pears far from certain. While waiting 
for the estate tax repeal in 2010, es- 
tate planning attorneys must deter- 
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mine what to tell their clients during 
the transfer tax repeal environment. 

The rules have not yet completely 
changed. Lifetime gifting has tradi- 
tionally been high on the planner’s 
list of techniques for minimizing 
death time taxes. Even though the 
estate tax exemption is slated to 
dramatically rise over the nexi sev- 
eral years, clients having significant 
estates should consider making in- 
ter vivos gifts for all the same rea- 
sons they did prior to the enactment 
of repeal. If repeal does not happen 
when and to the extent that the act 
now directs, these gifts can produce 
excellent transfer tax results. And, 
as before, many clients will still be 
attracted to making gifts for nontax 
reasons. However, there will also be 
clients whose sole motivation in 
making lifetime gifts is to save 
transfer taxes, and these people may 
not be inclined to make gifts unless 
there are taxes to be saved. These 
clients may want to consider mak- 
ing a gift to an irrevocable trust the 
terms of which permit (but do not 
require) an independent trustee to 
return the property to them if the 
tax is no longer in existence. This 
type of trust is likely to be most at- 
tractive to clients who can afford to 
forego the use of the transferred as- 
sets until such time, if at all, that 
the estate tax no longer exists. 

At least for the next several years, 
a married couple’s estate plan will, 
in many cases, continue to turn on 
making the maximum use of the es- 
tate tax exemption available at the 
death of the first spouse to die. As 
before, doing so will take the form 
of a credit shelter trust for the ben- 
efit of the surviving spouse and, per- 
haps, the clients’ children and 
grandchildren. The act will now 
cause planners to have to think very 
carefully about how they structure 
the credit shelter trust, and this will 
be especially true in second-mar- 
riage situations. As the estate tax 
exemption steadily increases, com- 
monly used funding formulas will 
cause an ever-increasing amount of 
assets from the first spouse to die to 
be diverted to the estate tax exemp- 
tion trust and away from the mari- 
tal share. This can produce unin- 


tended tax and nontax consequences 
in many situations, particularly if 
the client’s primary goal is to pro- 
vide for his or her spouse. A burgeon- 
ing credit shelter trust also risks 
triggering the right of the surviving 
spouse to assert his or her elective 
share rights, thereby potentially un- 
doing the plan. Until the transfer laws 
settle, the planner might consider 
whether to depart from funding for- 
mulas that are fixed as of death and, 
instead, to build in the flexibility to 
determine the value of the credit shel- 
ter trust through post-mortem 
decisionmaking. This flexibility can 
be accomplished in a number of ways, 
none of which is perfect for every cli- 
ent and most of which make the 
client’s choice of personal representa- 
tive an extremely significant decision. 

Finally, with the prospect of fewer 
and fewer assets being paid to the 
federal government in estate taxes, 
there will be more and more assets 
available for the clients’ children 
and descendants. This will make it 
increasingly important for planners 
to consider ways in which the 
client’s assets can provide the most 
benefit for his or her family over the 
longest period of time. Trusts have 
traditionally been the vehicle by 
which to reduce taxes. For many of 
the same reasons that trusts have 
been effective as tax-reduction de- 
vices, they will also be effective as a 
non-tax-oriented way to dispose of 
wealth. The slated repeal of the es- 
tate tax, and the form that repeal 
has taken as embodied in the act, 
are object lessons in the value of 
flexibility to respond to unantici- 
pated situations, and trusts for the 
clients’ beneficiaries should be 
drafted with the certainty of uncer- 
tainty in mind. It is in the 
conceptualization, drafting, and 
implementation of these types of 
flexible trusts that estate planners 
will earn their keep, come what may 
in Washington. 


' By now, readers will already be famil- 
iar with the phased-in increases in the 
estate and generation-skipping tax ex- 
emption amounts and decreases in the 
highest marginal rates, the one-year sus- 
pension of the taxes in 2010 and the po- 
tential resurrection of the taxes the fol- 
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lowing year, the retention of the federal 
gift tax, and the modified carryover ba- 
sis rules. Further review of the new law 
can be found in Law, EXPLANATION AND 
ANALYsIs: EcoNoMIC GROWTH AND Tax RE- 
LIEF RECONCILIATION Act OF 2001 (CCH Inc. 
2001). 

” Presumably, death after the trigger- 
ing event would not be of as great a con- 
cern since the grantor will have defined 
the event on the assumption that his or 
her estate would contain the trust assets 
at that time. 

Treas. Reg. §20.2036-1(b)(3 (iii). 

* See Treas. Reg. §25.2511-2(b) (empha- 
sis added). 

> Rev. Rul. 76-103, 1976-1 C.B. 293. 

5 In re Cameron, 223 B.R. 20, 25 
(Bankr. S.D. Fla. 1998) (applying Florida 
law) (emphasis added). 

“In re Wheat, 149 B.R. 1003 (Bankr. 
S.D. Fla. 1992). 

* Id. at 1005 n.3. 

® Title 11, §542(c)(2) of the U.S.C. pro- 
vides that “|a| restriction on the transfer 
of a beneficial interest of the debtor in a 
trust that is enforceable under applicable 
non-bankruptcy law is enforceable in a 
case under this title... .” 

'© Partial QTIP elections are sanctioned 
by Treas. Reg. §20.2056(b)-7(b)(2). 

Treas. Reg. §25.2518-2(e)(1). 

'2 These statutes generally bar a dis- 
claimer if the would-be disclaimant is 
insolvent, has voluntarily assigned his or 
her right to the discussed assets, or has 
waived the right to disclaim. 

'S See Treas. Reg. 20.2056(b)-7(d)(3). 

M4 Pia. Stat. §§732.201-732.2155. 

Bia. Stat. §732.2025(2). 

'6 Pursuant to Fia. Strat. §732.2095(2), 
an elective share trust is valued for pur- 
poses of satisfying the elective share at 
50 percent of the trust assets where the 
spouse has only an income interest, 80 
percent when the spouse has both an in- 
come interest and a right to receive prin- 
cipal for his or her health, support, and 
maintenance, and 100 percent if both of 
the foregoing income and principal rights 
are coupled with a general power of ap- 
pointment held by the surviving spouse. 

Fra. Stat. §§737.4031 and 737.4032. 

Under both Fia. Srar. §§$737.4031 and 
737.4032, a trust when by its terms uses 
the old “lives in being plus 21 years” rule 
against perpetuities set forth in FLA. Srar. 
§689.225(2) can specify that the trust 
reformation statutes do not apply to it. 
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Business Law 


What Do I Do With My Judgment Now? 
A Primer on the New Centralized Judgment Lien Law 


by Joseph D. Bolton and Maxine M. Long 


ffective October 1, 2001, 

the way money judgments 

are enforced in Florida is 

undergoing a sweeping re- 
vision, affecting everything from 
the manner of perfecting a lien on 
personal property to the duration of 
judgment liens and priorities 
among judgment creditors.' The 
changes apply to all stages of the 
judgment collection process, from 
entry to expiration, and affect ex- 
isting judgments and judgment 
liens as well. Despite the significant 
changes which the new system will 
cause to debtor-creditor law, trans- 
actional practice, and the perfection 
of judgment liens on personal prop- 
erty, it has received surprisingly 
little publicity. It is the intent of 
this article to highlight the major 
points of the new law. 

The Florida Legislature in the 
2000 Legislative Session estab- 
lished a centralized system for per- 
fecting and prioritizing judgment 
liens on personal property by filing 
of a judgment lien certificate with 
the Department of State, to be 
maintained in a statewide database 
accessible online.’ Although the bill 
was signed by the governor in June 
2000, the effective date of the cen- 
tralized judgment lien filing provi- 
sions was delayed to October 1, 
2001.° A “glitch” bill making addi- 
tional changes was passed by the 
Florida Legislature in this year’s 
session, and also takes effect on 
October 1, 2001.* 


Judgment Lien Certificate 
Commencing October 1, 2001, the 
mechanism for obtaining a judg- 


The new law is a 
major improvement 
which effectively 
brings Florida into 
the 21st century with 
respect to the 
procedures for 
perfecting judgment 
liens against 
personal property. 


ment lien on personal property of 
the debtor subject to levy shall be 
through the filing with the Florida 
Department of State (the “depart- 
ment”) of a judgment lien certifi- 
cate.° This mechanism replaces the 
docketing of execution with the 
sheriff as the means of perfecting a 
judgment lien on personal property, 
and will create a lien on personal 
property of the debtor statewide, 
rather than only property within 
the county of docketing as hereto- 
fore.® 

The new law also applies to ex- 
isting judgment liens. If the credi- 
tor has already obtained a lien by 
delivery of a writ of execution to a 
sheriff prior to October 1, 2001, a 
judgment lien certificate must be 


filed before October 1, 2003, to- 
gether with an affidavit signed by 
the creditor, including a statement 
of the date or a certification by the 
sheriff of the date of delivery.’ 

The department is establishing a 
centralized statewide filing system, 
based upon the system now being 
utilized for filings under the Florida 
Uniform Commercial Code. The 
centralized database will be acces- 
sible online, both for filing and re- 
view. The department is charged 
with prescribing mandatory forms 
for the judgment lien certificate and 
affidavit. Forms promulgated by 
the Department are available for 
download at its website: http:// 
www.dos.state.fl.us/doc/pdf/ 
jlien_cert.pdf . 

A judgment lien certificate may 
be filed by 1) the holder of a judg- 
ment enforceable under the laws of 
Florida or of the United States* and 
2) by the holder of a validly entered 
child support order being enforced 
or enforceable in Florida. Any liens, 
warrants, assessments, or judg- 
ments collected by the Department 
of Revenue may be filed directly into 
the central database.'® The holder 
of a federal court judgment entered 
or registered in Florida may also 
now file a lien certificate directly 
into the central database without 
first domesticating the judgment 
pursuant to F.S. §55.501 et seq."’ 
The new centralized filing appears 
to comply with the “one office within 
the state” rule of IRC §6323(F), and 
therefore should supplant the filing 
requirements of the Florida Uni- 
form Federal Lien Registration Act” 
as to where a federal tax lien should 


THE FLORIDA BAR JOURNAL/NOVEMBER 2001 73 


be filed as against personal property 
of an individual. 

The judgment lien certificate may 
be filed at any time after the judg- 
ment has become final and enforce- 
able,'* provided that no stay of the 
judgment or its enforcement is then 
in effect.'* In case of judgments ren- 
dered by courts of other states or 
other countries, the judgment lien 
certificate may be filed as soon as 
an order recognizing it has been en- 
tered by a Florida court.’ As with 
issuance of execution, there is no 
deadline for filing a judgment lien 
certificate, and it is therefore per- 
missible at any time during the 20- 
year life of the judgment.'® 

A judgment lien certificate must 
include the legal names and last 
known addresses of each judgment 
debtor and, if a recorded legal en- 
tity, the registered name and docu- 
ment filing number as shown in the 
records of the department. The So- 
cial Security number or federal em- 
ployer identification number of a 
judgment debtor must be included 
only if shown on the judgment it- 
self.’ The legal name and address 
of each judgment creditor and the 
name of the judgment creditor’s at- 
torney or duly authorized represen- 
tative, if any, also must be in- 
cluded."* If the creditor is a recorded 
legal entity, the certificate must 
identify the registered name and 
document filing number of the credi- 
tor.’ The certificate must identify 
the court which entered the judg- 
ment, the case number and date the 
written judgment was entered, the 
amount of the judgment, and appli- 
cable interest rate.*” The judgment 
lien certificate must be signed by the 
judgment creditor or its attorney or 
duly authorized representative.”! If 
the certificate is filed as to a preex- 
isting lien, an affidavit must also be 
filed attesting the date execution 
was delivered to a sheriff.” 


Duration of Lien 

The new judgment certificate is 
valid as a lien on personal property 
for a period of five years after fil- 
ing.” The creditor can obtain one 
new judgment lien by filing a new 
judgment lien certificate within six 


months before or six months after 
the expiration of the initial lien, but 
the refiled lien is a new lien effec- 
tive as of the refiling, and not a con- 
tinuation.™ This represents a depar- 
ture from the concept of the Uniform 
Commercial Code, where a continu- 
ation statement if timely filed con- 
tinues the priority status of the 
original financing statement. The 
five-year limitation is not applicable 
to state tax warrants and child sup- 
port obligations, which have a du- 
ration of 20 years from the date of 
the filing of the warrant or other 
document required by law to estab- 
lish a lien.”° 

If specific itemized personal prop- 
erty is subject to a judgment lien as 
of the date of expiration of the five- 
year lien period, the law provides for 
a 90-day extension of the lien if the 
levy was delivered to the sheriff be- 
fore the lapse of the lien, the prop- 
erty is itemized and its location is 
described sufficient for levy, and the 
property is located in the designated 
county in which the sheriff had ju- 
risdiction at the time of delivery of 
the writ.*° A court also has the dis- 
cretion to extend the lien beyond the 
90 days if extraordinary circum- 
stances have prevented a levy. 
While “extraordinary” is not de- 
fined, it is reasonable to assume that 
only circumstances beyond the 
creditor’s control would be suffi- 
cient.” 

The five-year lien period will be 
tolled under §55.204(5) during the 
time in which the enforceability of 
a judgment lien is temporarily 
stayed or enjoined as a result of any 
legal or equitable proceeding until 
30 days after the stay or injunction 
is terminated.” 


Indexing of Judgment Liens 

Similar to the Uniform Commer- 
cial Code database, the department 
is instructed to maintain an 
Internet-accessible index of all judg- 
ment lien certificates, including 1) 
a unique file number, 2) date and 
time of filing, 3) index each certifi- 
cate by name of judgment debtor, 
and 4) index all subsequently filed 
documents relating to an original 
judgment lien certificate in a man- 
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ner that associates them to the origi- 
nal certificate.” 


Priorities 

A properly filed judgment lien is 
effective as of the date of filing, in- 
cluding the time of day, but no lien 
attaches to the property (and the 
creditor does not become a “lien 
creditor” under the UCC) until the 
debtor acquires an interest in the 
property. The judgment will be en- 
forceable against after acquired non- 
exempt property as of the date the 
debtor acquires an interest in the 
property.” 

The priority of a judgment lien is 
determined by the date (including 
the time of day) of filing of the cer- 
tificate.*' The new law removes any 
uncertainty as to existence of liens 
arising from delays by sheriffs in 
docketing writs previously deliv- 
ered. A judgment creditor may only 
record one judgment lien certificate 
based upon a particular judgment.” 

A creditor still has a right to levy 
on property pursuant to a writ of 
execution, even if a judgment lien 
certificate has not been filed. How- 
ever, the lien of execution is only ef- 
fective as to the specific property 
referenced in the writ as of the date 
of levy and the creditor takes sub- 
ject to the claims of priority judg- 
ment creditors who have filed a cer- 
tificate.** 


Amendment 
and Termination 

The judgment lien certificate may 
be amended at any time by the fil- 
ing of an amendment by or on be- 
half of the judgment creditor which 
may provide for 1) termination, par- 
tial release, or assignment; 2) con- 
tinuation; 3) tolling and the termi- 
nation of tolling as a result of 
bankruptcy of a debtor or other lapse 
of a judgment lien; and 4) correction 
or change of any other information 
provided in the record of a judgment 
lien. 

A creditor has the affirmative ob- 
ligation to notify the debtor in writ- 
ing within 30 days after receipt by 
the creditor of a written demand 
from the debtor after the judgment 
has been fully or partially released. 
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The written notification from the 
creditor must either confirm a re- 
lease of the lien or verify that the 
lien has been partially released, and 
setting forth the value of the lien 
remaining unpaid. Failure of the 
judgment creditor to provide the re- 
quired statement in a timely man- 
ner can result in liability to the 
debtor of $100, together with any 
actual or consequential damages, 
including reasonable attorneys’ fees 
caused by such failure. The written 
statement from the judgment credi- 
tor may be filed with the department 
by the creditor, its assignee, or the 
debtor.*° 

If a debtor believes that a judg- 
ment lien certificate is incorrect or 
improperly filed, a debtor has the 
right to file a correction statement 
with the department, which must 1) 
state the judgment debtor’s name 
and the file number, 2) provide the 
basis for the debtor’s belief that the 
certificate was wrongfully filed or 
inaccurate, and 3) indicate the man- 
ner in which the debtor believes the 
file should be corrected to cure any 
inaccuracy. 

The department must index the 
correction statement under the 
debtor’s name to make it available 
to anyone searching the database as 
to the judgment against which the 
debtor is objecting. The effectiveness 
of the original judgment lien is not 
affected by the filing of a judgment 
lien correction.” 

The department is proscribed 
from conducting any search of the 
database to confirm existence of any 
lien or to make any certification or 
determination of the validity of any 
judgment lien. The role of the depart- 
ment is to maintain the central data- 
base for public notice purposes only.*” 


Effect on Existing Liens 

The sheriffs of the counties of 
Florida will not accept for docketing 
any new writs of execution after Oc- 
tober 1, 2001. The sheriff is required 
to maintain the existing docket un- 
til October 1, 2003.** There is a lim- 
ited two-year phase in period as to 
existing liens. All liens created by 
writs of execution delivered to the 
sheriff of any county before October 


1, 2001, remain in effect for two 
years as to any property of the 
debtor located in that county as of 
October 1, 2001. 

Don’t let your judgment lien turn 
into a pumpkin by losing priority! A 
judgment lien certificate must be 
filed before October 1, 2003, for ev- 
ery existing judgment in order to 
keep the priority of the judgment 
lien. If a judgment creditor who has 
delivered a writ of execution to a 
sheriff prior to October 1, 2001, files 
a judgment lien certificate with the 
department by October 1, 2003, the 
judgment lien is retroactive to the 
date of delivery of the writ to the 
sheriff, but only as to the property 
of the debtor in the county as of Oc- 
tober 1, 2001. If a creditor who has 
previously docketed a writ of execu- 
tion with the sheriff fails to file a 
judgment lien certificate with the 
department by October 1, 2003, the 
writ will be considered to be aban- 
doned and be of no effect as of Octo- 
ber 1, 2003." 


Exceptions 

A properly filed judgment lien cer- 
tificate will constitute a lien on the 
debtor’s interest in all personal 
property which is subject to execu- 
tion in Florida under F.S. §56.061, 
other than fixtures, money, nego- 
tiable instruments, and mort- 
gages.*° The lien will also become 
effective as against nonexempt af- 
ter acquired property of the debtor 
when the debtor acquires the property. 

The statute contains an exception 
for buyers in the ordinary course of 
business, who acquire personal 
property free of the lien even if they 
had knowledge of the lien, and credi- 
tors with an existing perfected se- 
curity interest in after-acquired 
property acquired pursuant to the 
UCC have priority over the judg- 
ment lien holder.*! 

There is also an exception for in- 
dividual buyers of goods for per- 
sonal, family, or household use from 
a seller who held the goods for per- 
sonal, family, or household use, who 
pay value without knowledge of the 
judgment lien, to the extent of the 
value paid, provided that the aggre- 
gate value of the transfer is less 


than $30,000. This exception is not 
available as to 1) a transfer to a rela- 
tive or other insider of the judgment 
debtor, 2) a fraudulent transfer, or 
3) a fraudulent asset conversion, 
and is subject to a value limitation, 
equal to 25 percent of the value of 
the goods if the value in the aggre- 
gate exceeds $10,000, 50 percent of 
the transfer if the aggregate value 
exceeds $20,000, 75 percent of the 
transfer if the aggregate value ex- 
ceeds $25,000, and all of the trans- 
fer if the aggregate value exceeds 
$30,000. 

A buyer of stock in a corporation 
also takes free of a judgment lien if 
the buyer pays value in good faith 
without notice as defined in F.S. 
§678.1051.° 


Changes in Other 
Post-judgment Process 
and Proceedings 

A valid judgment lien gives the 
creditor the right to proceed against 
the property of the debtor through 
writ of execution, garnishment, or 
other judicial process.** The new 
judgment lien certificate process 
merely establishes lien priority of 
judgments statewide as to personal 
property of the debtor anywhere in 
Florida. 

There are, however, also impor- 
tant changes under the new law in 
other post-judgment process and 
proceedings. Revised F.S. §56.29(1) 
clarifies the procedure for initiating 
proceedings supplementary to pro- 
vide that, when a creditor holds an 
unsatisfied execution, and has de- 
livered a writ of execution to any 
sheriff, the creditor is entitled to 
commence proceedings supplemen- 
tary by filing an affidavit setting 
forth the delivery of the writ and 
that the execution is valid and out- 
standing. 

The garnishment statute, F.S. ch. 
77, has been amended to require 
that in the case of individual defen- 
dants, the clerk of the court must 
attach to every writ a Notice to De- 
fendant as to the defendant’s right 
to exemption from garnishment, in- 
cluding a list of the major exemp- 
tions, and a form for Claim of Ex- 
emption and Request for Hearing.” 
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The new law also expressly provides 
for the first time that the service of 
the writ of garnishment creates a 
lien as of the time of service of the 
writ or at any time between service 
and the garnishee’s answer, in any 
property of the debtor in garnishee’s 
possession or control.*® 

There are also substantive 
changes in the procedure for enforc- 
ing a judgment lien by levy on per- 
sonal property. The levying creditor 
must file an affidavit on or before 
the date of the first publication or 
posting of the notice of sale: 1) stat- 
ing that the creditor has reviewed 
the judgment lien index and the in- 
formation contained in the affidavit 
based on that review is true and cor- 
rect; 2) providing the information 
required under F.S. §55.203(1) and 
(2) as to each judgment lien certifi- 
cate on file as to the judgment 
debtor, including the file number 
and date of filing of each judgment 
lien certificate; and 3) stating that 
the levying creditor either does not 
have any other levy in process or, if 
another levy is in process, the credi- 
tor believes in good faith that the 
total value of the property under ex- 
ecution does not exceed the amount 
of the outstanding judgments.“ 

The sheriff is entitled to rely upon 
the affidavit and is not liable to any- 
one for damages arising from wrong- 
ful levy.** A notice of the levy and 
execution sale and a copy of the af- 
fidavit must be sent by the levying 
creditor to the attorney of record of 
each judgment creditor who has 
filed a judgment lien certificate at 
the address listed in the judgment 
lien certificate, and to all secured 
creditors who have filed UCC fi- 
nancing statements in the name of 
the judgment debtor claiming a se- 
curity interest in the property of the 
kind to be sold at the execution sale 
at the address listed on the financ- 
ing statement.*° 

Proceeds for the execution shall be 
paid in the following order:*° 1) to 
the sheriff, for costs; 2) $500 to the 
levying creditor as liquidated ex- 
penses; 3) to the judgment lien 
holder having the earliest filed judg- 
ment lien, provided the judgment 
lien is not satisfied. If the monies 


exceed the amount necessary to sat- 
isfy 1) — 3), the surplus is to be paid 
to other judgment creditors in the 
order of priority of their filed liens, 
and any remaining funds go to the 
debtor. Priority shall be determined 
by date of filing of certificates as set 
forth in the affidavit of the levying 
creditors, if any. 

The statute contains a “safe har- 
bor” provision to protect judgment 
creditors from claims of abuse of the 
levy and sale process. The statute 
specifically states that the sale of 
the property levied upon shall not 
be considered excessive unless its 
value unreasonably exceeds the to- 
tal debt reflected in all outstanding 
unsatisfied judgment liens, includ- 
ing the lien of the levying creditor.” 


Other Effects of the 
Statutory Changes 

In addition to simplifying the 
judgment collection process, the 
public nature of the new centralized 
lien filing system may facilitate sat- 
isfaction of judgments by putting ad- 
ditional pressure on debtors to pay. 
The filing of a lien certificate in a 
computerized central database gives 
easily accessible public notice of the 
judgment to other creditors and per- 
sons who may do business with the 
debtor, encouraging the debtor to 
seek a compromise with the judg- 
ment lienholder. 

Probably the greatest impact of 
the new law will be the ability of the 
various national credit agencies, 
lenders, and other persons extend- 
ing credit to debtors to check one 
central database to determine the 
existence of judgment liens against 
the debtor’s personal property as- 
sets. Prior to October 1, 2001, it has 
been difficult for credit agencies to 
search the public court records or 
sheriffs docket sheets of the coun- 
ties in Florida to determine whether 
a person or company has a judgment 
against it of record. 

A filed judgment lien will un- 
doubtedly have a crippling effect on 
a credit report until satisfied or oth- 
erwise released, since the judgment 
debtor is in constant danger of hav- 
ing his personal property levied 
upon and supplemental proceedings 
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commenced to locate and levy upon 
the nonexempt assets. Due to the 
major role which national credit 
agencies and credit reports have 
upon the ability of persons to obtain 
credit and conduct business and 
even to be hired for new jobs, the law 
should have the effect of placing in- 
creased pressure on judgment debt- 
ors to satisfy the judgments in or- 
der to reestablish their credit record 
or to consider a bankruptcy filing to 
discharge the judgments.” 

There are possible negative effects 
of the statute, in that strategies pre- 
viously available to debtors only on 
a county-to-county basis may now be 
employed to impede creditors state- 
wide. A savvy judgment debtor fac- 
ing a plethora of lawsuits and po- 
tential liens could take advantage 
of the centralized filing system by 
having a “friendly” judgment credi- 
tor holding a large debt obtain a 
judgment through default or by con- 
sent and file a judgment lien certifi- 
cate so as to obtain first priority. The 
debtor could then make arrange- 
ments to have the creditor hold off 
instituting a levy, by, for example, 
agreeing to pay interest only to the 
creditor on its judgment. Offsetting 
this effect, however, the priority of 
the new judgment lien certificate 
lasts for five years only, as opposed 
to the previous law allowing a writ 
of execution to retain its priority on 
the sheriff's docket for the full 20- 
year duration of the judgment. 

Some think the centralized filing 
system may also discourage levies 
by some judgment creditors, in the 
case of a debtor subject to multiple 
perfected judgment lien certifi- 
cates.** The judgment creditor who 
is not “first in line” may not be mo- 
tivated to levy on the property of the 
debtor, because the liens of the prior 
judgment creditors would have to be 
satisfied first.°‘ However, this is 
also the case under previous law, 
where the sheriff of a county holds 
multiple executions, except in cases 
where the efforts of the diligent jun- 
ior lienholder have made the prop- 
erty subject to levy.® Nevertheless, 
the time included in preparation of 
a certificate and the cost to file the 
certificate are nominal,” and there 
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appears to be no “down-side” to the 
filing of a certificate by a creditor, 
even if there are other prior credi- 
tors. Eventually the earlier liens 
will lapse, and the creditor will move 
to the head of the line. 


Conclusion 

The new law is a major improve- 
ment which effectively brings 
Florida into the 21st century with 
respect to the procedures for perfect- 
ing judgment liens against personal 
property. A creditor can obtain a lien 
on all of a debtor’s leviable personal 
property located within the state, 
other than money, negotiable in- 
struments, mortgages and fixtures, 
by filing the certificate with the de- 
partment, instead of attempting to 
locate assets of the debtor in a spe- 
cific county before obtaining a lien, 
and the new law will impair the abil- 
ity of a debtor to avoid judgment 
liens by moving personal property 
from county to county. 

Furthermore, the new law estab- 
lishes priority among creditors 
statewide based upon the date of 
lien filing, similar to the priority 
system established by the Uniform 
Commercial Code, rather than re- 
quiring a race from county to county 
in search of leviable personal prop- 
erty, withdrawing and refiling writs 
of execution, and risking loss of pri- 
ority in the process. Now it is up to 
attorneys representing Florida judg- 
ment creditors and debtors to follow 
the legislature into the 21st century 
by becoming familiar with and uti- 
lizing the new laws. U 


1 2000 Fla. Laws ch. 258. The central- 
ized filing system does not apply to liens 
on real property, which are perfected by 
recording of a certified copy of the judg- 
ment in the county where real property 
is located. See Fia. Star. §55.10 (2001). 

? The centralized filing system is con- 
tained in new Stat. §§55.201 
through 55.209. There is a developing 
trend among states to establish various 
types of centralized filing systems for 
judgment liens. See, for example, 2001 
New Hampshire HB 745, R.S.A. 454-C. 
The impetus for such systems includes 
the need to establish guidelines for en- 
forcement of child support obligations in 
compliance with federal law, the desire 
by the Internal Revenue Service to have 
centralized filing of federal tax liens, the 


similar desire by states to have central- 
ized lien filing for state tax warrants, 
and perhaps most importantly, the suc- 
cess of the Uniform Commercial Code 
centralized data bases which have been 
especially useful when made Internet 
accessible. 

3 Sections 5-19, Committee Substitute 
for Senate Bill 1194, 2000 Fla. Laws ch. 
258. Other sections took effect July 1, 
2000, including those related to garnish- 
ment and proceedings supplementary. 

* Committee Substitute for House Bill 
601, 2001 Fla. Laws ch. 154. 

5 Fua. Stat. §§55.201 through 55.209. 
Property subject to the judgment lien is 
property subject to levy and execution 
as defined in Fra. Stat. §55.202. 

6 Fra. Stat. § 55.202(2). Prior to Octo- 
ber 1, 2001, a lien was obtained and pri- 
ority established at the time that the 
writ of execution was delivered to the 
sheriff in the county where the personal 
property is located. See Lahav Flooring 
and Fixtures v. Weinstein, 590 So. 2d 
1055 (Fla. 3d D.C.A. 1991). 

7 Fra. Strat. §55.203(1)(h); Star. 
§30.17(4). Florida’s new statute gener- 
ally follows the concept of the Califor- 
nia centralized filing statute originally 
enacted in 1982, Cal. Civ. Proc. §697.510 
et seq. However, there are many differ- 
ences between the California statute and 
the Florida law. 

8 Fra. Stat. §55.202(1)(a). 

9 Fra. Stat. §55.202(1)(b), (c). 

10 Fra. Stat. §55.202(2)(b). 

Fra. Strat. §55.202(1)(a). It therefore 
appears that a Florida federal court 
judgment creditor may file a lien certifi- 
cate immediately upon the judgment 
becoming final, and thus have parity of 
priority with holders of judgments en- 
tered by Florida courts. Holders of judg- 
ments from other states or foreign coun- 
tries will first have to domesticate such 
judgments to make them enforceable in 
Florida for purposes of §55.202(1)(a). 

Fria. Stat. §713.901(3)(c)(4). Ch. 713 
may need to be amended to resolve the 
apparent conflict with new FLa. Star. 
§55.202 et seq. 

13 Fria. R. Civ. P. 1.550 defines finality 
for purposes of execution or other final 
process to enforce a judgment. 

4 Fra. Stat. §55.202(2)(a). If a judg- 
ment lien certificate is filed while a stay 
of the judgment or its enforcement is in 
effect, the lien certificate would appar- 
ently not become a lien until such time 
as the stay is lifted or becomes unen- 
forceable. Query whether creditor who 
files a judgment lien certificate at the 
time that a stay is in effect could be li- 
able to the debtor for damages for im- 
proper filing? 

15 Fra. Star. §§55.604(6), 55.202 (1)(a). 

16 Stat. §55.081. 

7 Fra. Stat. §55.203(1). The statute as 
originally enacted required that the so- 
cial security number of the debtor be 
included. Due to privacy concerns, 2001 
Fla. Laws ch. 154 amended this to re- 
quire the social security number of the 
debtor only if included within the judg- 


ment. However, FLA. Stat. §55.01(2) still 
requires that each final judgment con- 
tain both the address and the Social Se- 
curity number of each judgment debtor, 
“if known to the prevailing party.” Many 
judgment lien certificates, especially 
those filed by lenders and other business 
creditors, will therefore include Social 
Security numbers. 

Strat. §55.203(1)(a). 

Ted. 

20 Stat. §55.203(1)(e), (f). 

21 Fra. Stat. §55.203 (1)(g). 

22 Fia. Stat. §55.203(1)(h). In the alter- 
native, a certification of the date of de- 
livery may be requested from the sher- 
iff pursuant to Fia. Stat. §30.17(4). 

23 FLa. Stat. §55.204(1). There is no 
time limit after rendition of the judg- 
ment within which a creditor must file 
a certificate. However, a judgment is 
subject to the overall 20-year statute of 
limitation from the date of rendition per 
§55.081. 

*4 Fra. Strat. §55.204(3). Note that the 
second judgment lien is also valid for five 
years only, and lapses permanently at 
that time. No additional perfected liens 
may be obtained based on either the 
original judgment or any judgment 
based on the original judgment. Thus, 
although the judgment is valid and en- 
forceable for 20 years, it is a perfected 
lien on personal property of the debtor 
for a maximum period of 10 years. Al- 
though a second lien certificate may be 
recorded up to six months after the first 
has lapsed, creditors should note that 
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they will have no perfected lien during 
that gap period. 

2 Fra. Stat. §55.204(2). Tax warrants 
and child support obligations remain 
subject to the overall 20-year statute of 
limitations from the date the warrant 
or obligation was rendered under 
§55.081. 

Fra. Stat. §55.204(4). 

Star. §55.204(4)(c). As to possible 
grounds for judicial continuation, see 
Newsletter, Mark Wolfson, Foley & 
Lardner, September 2000 
(www.foleylardner.com). 

Fia. Star. §55.204(5). The statute ap- 
pears to indicate that the tolling is au- 
tomatic, without action by the creditor. 
Yet the statute authorizes the creditor 
to file an amendment to the judgment 
lien certificate setting forth the tolling 
and termination of tolling. Since the 
judgment lien lapses five years from fil- 
ing, and since other creditors need to 
have confirmation of the lapse of a cer- 
tificate, it would seem to follow that if a 
creditor did not file an amendment set- 
ting forth the tolling during the five-year 
period, the creditor may lose the benefit 
of the tolling period. 

Fia. Strat. §55.203(4) 

Fra. Star. §55.202(2)(c). The statute 
cross references Fia. Stat. Ch. 679, it 
apparently being the legislative intent 
that the proper filing of a judgment lien 
certificate would cause the creditor to be 
a “lien creditor” under F a. Start. 
§679.301(3) as to non-exempt personal 
property other than money, negotiable 
instruments, mortgages and fixtures 
from the date the debtor acquires an in- 
terest in the property. 

3. Pra. Stat. §55.202(2)(c). Prior to Oc- 
tober 1, 2001, priority between judgment 
creditors has been determined by the 
sequence in which they deliver writs to 
the sheriff and the sheriff dockets the 
writs. See Jacksonville Bulls Football, 
Ltd. v. Blatt, 535 So. 2d 626 (Fla. 3d 
D.C.A. 1988). 

8 Fra. Stat. §55.202(2)(d). The creditor 
also has the right to obtain a second lien 
based upon the same judgment under 
Fia. Stat. §55.204(3) within six months 
before or after the expiration of the origi- 
nal lien, but no additional liens may be 
acquired. 

Fria. Stat. §55.205(1). There may be 
a question as to the ability of a creditor 
to levy on assets of the debtor after ex- 
piration or lapse of the judgment lien 
certificate. Since a creditor has an inde- 
pendent right to levy on assets, it would 
appear that once a judgment lien ex- 
pires, the creditor would be in the same 
position as if it had not filed a certifi- 
cate, and could still levy on assets for 
the duration of the 20-year period of the 
judgment, subject to the priority of other 
judgments listed in filed certificates. 

Fria. Stat. §55.206(1). 

35 Stat. §55.206(2). 

Fla. Stat. §55.207. There undoubt- 
edly will be many problems with judg- 
ment lien certificates filed where inno- 
cent parties have similar names, and 


may have their credit impaired. The stat- 
ute does not require the creditor to file 
an amendment clarifying that the lien 
does not pertain to an “innocent party” 
who complains of the similarity of 
names. Compare this to the California 
statute which requires that the creditor 
file an amendment to the certificate if 
the “innocent party” with a similar name 
furnishes written evidence satisfactory 
to the creditor that the person is not the 
judgment debtor. See Ca. Civ. Proc. 
§697.550. 

37 Stat. §56.209(2). 

38 Fia. Stat. §30.17(4). 

39 Fia. Stat. §55.208. 

4° Fra. Star. §55.202(2). Liens on money 
and negotiable instruments generally 
require possession. See Fa. Star. 
§679.304(1). Therefore, judgment credi- 
tors will usually find it necessary to take 
possession by means of a levy of execu- 
tion or replevin if the property is in the 
possession of the judgment debtor or 
garnishment if in the hands of a third 
party. See also Trodglen v. Hastings, 155 
B.R. 601 (Bankr. S.D. Fla. 1993). As to 
liens on mortgages, see Evins v. 
Gainesville Nat. Bank, 80 Fla. 84, 85 So. 
659 (Fla. 1920) (mortgage not subject to 
levy). Liens on fixtures require filing in 
the county real estate records, see FLa. 
Stat. §679.401(1)(b). 

4. Pia. Stat. §55.205(2). Florida statu- 
tory law contains exemptions for certain 
types of personal property from judg- 
ment liens. For example, insurance an- 
nuity contracts under Fla. Stat. §222.14 
and disability income benefits under 
Fa. Stat. §227.18. In addition, Florida 
case law has limited the extent of judg- 
ment liens with respect to some personal 
property assets. See, e.g., Peninsula 
State Bank v. United States of America, 
211 So. 2d 3 (Fla. 1968) (accounts receiv- 
able are not subject to the lien of a simple 
judgment creditor). In order to reach an 
account receivable, a judgment creditor 
must bring a garnishment proceeding or 
a separate and independent judicial pro- 
ceeding to establish and collect the debt 
for itself. Cf, Litton Indus. Automation 
Sys. v. Nationwide Power Corp., 106 
F.3d 366 (11th Cir. 1997), as to federal 
tax liens. The centralized filing system 
was not intended to modify or alter the 
status of existing exemptions. The ex- 
tent of the exemptions is beyond the 
scope of this introductory article. 

Pra. Stat. §55.205(3). 

43 Fria. Stat. §55.205(4). Under 
Start. §678.1051(5) the filing of a financ- 
ing statement under chapter 679 is not 
notice of an adverse claim to a financial 
asset. Since Fa. Star. §678.1051 is cross 
referenced in the new statute, the ap- 
parent legislative intent is that the fil- 
ing of a judgment lien certificate is not 
notice of an adverse claim as to goods 
being purchased, at least as to an indi- 
vidual buyer for personal, family, or 
household use from a noncommercial 
seller for a total cost less than $30,000. 

“4 Pra. Stat. §55.205(1). 

Fria. Stat. §77.041. 
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46 Star. §77.06(1). This statutorily 
overrules the federal case law interpret- 
ing the prior statute as not creating a 
lien until entry of a final judgment in 
garnishment. In re Masvidal, 10 F.3d 
761, 763 (11th Cir. 1993). 

47 Fra. Stat. §56.27(4). 

48 Stat. §56.27(5). 

49 Fia. Stat. §56.21. 

5° Fra. Stat. §56.27(1). 

51 Pia. Stat.§56.27(3). 

52 Creditors in situations involving in- 
solvency of the debtor need also to be 
aware of the super-priority of federal 
claims under the U.S. Bankruptcy Code, 
11 U.S.C.A. §507, and under the Federal 
Insolvency Statute, 31 U.S.C.A. §3713. 
See generally, United States v. Okla- 
homa, 261 U.S. 253 (1923). 

53 Newsletter, Mark Wolfson, Foley & 
Lardner, September 2000 
(www.foleylardner.com). 

°4 Except for the $500 liquidated cost 
to be paid to the levying crEpDITOR. FLA. 
Stat. §56.27(1). 

55 See Salina Manufacturing co. v. 
Diner’s Club, Inc., 382 So. 2d 1309 (Fla. 
3d D.C.A. 1980); Flagship State Bank of 
Jacksonville v. Carantzas, 352 So. 2d 
1259 (Fla. 1st D.C.A. 1977), cert. denied, 
361 So. 2d 830 (Fla. 1978). 

56 The department will collect the fol- 
lowing fees from the judgment lien cer- 
tificate as follows: $20 for judgment lien 
certificate, $10 for certification, $1 per 
page for copies of judgment lien docu- 
ments (but no charge for copies provided 
on line via Internet), $5 per additional 
name for indexing liens by multiple judg- 
ment debtor names, $5 for each addi- 
tional page attached to a judgment lien 
certificate. Stat. §55.209. 
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Family Law 


Special Equity and Unequal Distribution of Assets 


by Victoria M. Ho and Rebecca Y. Zung 


pecial Equity” v. “Unequal 

Distribution.” What do 

these two terms mean to- 

day?Andhow, if at all, are 
they related? 

The unequal distribution of mari- 
tal assets is not often ordered by 
Florida courts. Although marital 
assets are presumed to be equally 
divided, this is just a starting point 
in the search for equity in dividing 
assets acquired during a marriage. 
Special equity is a concept that 
seemingly illustrates a justification 
for unequal distribution, i.e., ser- 
vices or contributions over and 
above normal marital contribu- 
tions. However, with the advent of 
the equitable distribution statute in 
1989, a simple request for an un- 
equal distribution of marital assets 
is more clear and in line with the 
definition set forth in the statute. 

First used in 1932, in the case of 
Heath v. Heath, 103 Fla. 1071, 138 
So. 796 (Fla. 1932), the term “spe- 
cial equity” was initially a judicially 
proferred term, created to circum- 
vent the harsh statutory rule which 
prohibited any form of alimony 
award to an adulterous wife.! That 
meaning has metamorphasized. 
The Florida Supreme Court in 1980 
defined special equity, in its purest 
sense, as “a vested interest which a 
spouse acquires because of contri- 
bution of funds, property, or services 
made over and above the perfor- 
mance of normal marital duties.” 
Duncan v. Duncan, 379 So. 2d 949, 
952 (Fla. 1980).? 

Rendered simultaneously with 
Duncan was the landmark Florida 
Supreme Court case, Canakaris v. 


With the advent of the 
equitable distribution 
statute in 1989, a 
simple request for an 
unequal distribution of 
marital assets is more 
clear and in line with 
the definition set forth 
in the statute. 


Canakaris, 382 So. 2d 1197 (Fla. 
1980). Explaining that historically 
there were two types of special eq- 
uity, the Canakaris court clearly 
approved one form, but refuted the 
use of the term “special equity” for 
the other. The court determined 
that special equity was inappropri- 
ately used when considering lump 
sum alimony. The court opined that 
because this use of the term “lump 
sum alimony” did not actually char- 
acterize a vested interest by a 
spouse, but rather was used to en- 
sure a fair result, it did not accu- 
rately convey the true meaning of 
special equity. 

Conversely, the Canakaris court 
did embrace the more traditional 
definition of special equity, which 
describes a vested interest in either 
marital property or the nonmarital 


property of the other spouse be- 
cause of the contribution of funds 
or services over and above normal 
marital duties.* 


The Equitable Distribution 
Statute—Two Presumptions 

Directly resulting from F-.S. 
§61.075, the equitable distribution 
statute, are two presumptions 
which too often are taken as abso- 
lutes. The first is the presumption 
that, after a solely titled nonmarital 
home is placed into joint names, 
whereby the husband and the wife 
become owners as tenants by the 
entirety, that home is marital. See 
FS. §61.075(5)(a)5. At that point in 
time, the burden shifts to the origi- 
nal owner spouse to prove that a gift 
was not intended. This presumption 
seems to be almost irrebuttable in 
light of the case law of the past 12 
years. 

The second critical presumption 
is that marital property shall be dis- 
tributed equally. However, a pre- 
sumption of equal distribution is 
just a starting point. This very same 
statue also contains factors for dis- 
tributing assets unequally.’ “(j) Any 
other factors necessary to do equity 
and justice between the parties.” If 
one party has contributed funds or 
services over and above the normal 
marital expectations and duties, or 
if a transmutation has occurred 
through commingling of a separate 
asset with a marital one, then the 
best remedy to ensure a fair result 
is to recognize that contribution, not 
by calling it a special equity, but 
rather by an unequal distribution 
of the marital assets. 
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Special Equity 

The burden of proof for a special 
equity claim is two-fold. First, the 
party claiming a special equity must 
prove the funds or property came 
from a nonmarital source, and sec- 
ond that a gift was not intended.° 
The burden to show a special equity 
is upon the party claiming it.® 

The key to determining which por- 
tion of a separate asset remains 
nonmarital often is whether the 
funds remain traceable. If funds 
become so commingled within mari- 
tal funds or assets that they lose 
there origina! characteristics, no 
special equity will be granted. In 
other words, separate property is 
transmuted into marital property. In 
Bashem v. Bashem, 541 So. 2d 118 
(Fla. 3d DCA 1989), the Third Dis- 
trict was presented with this issue. 
The wife in this case was appealing 
a decision by the trial court that 
refused to give her credit for funds 
that she brought into the marriage. 
She had placed the separate funds 
into the parties’ joint accounts and 
the funds were then utilized to pay 
for many of the parties’ expenses 
throughout the marriage. The trial 
court had awarded special equities 
to certain other assets such as real 
estate and stocks, which were not 
placed in joint accounts. As to the 
funds placed in joint accounts, how- 
ever, the court held that because the 
funds were commingled and not 
traceable, they had lost their 
nonmarital character and were 
transformed into a marital asset. 

Nearly 10 years later, the Fifth 
District in Archer v. Archer, 712 So. 
2d 1198 (Fla. 5th DCA 1998), con- 
firmed that tracing is still used by 
the courts to determine the charac- 
terization of assets. In that case, the 
wife owned certain assets with her 
mother: real property as joint ten- 
ants with rights of survivorship and 
a cash management account. When 
her mother passed away, the wife 
acquired title to these assets. She 
placed the house in joint names with 
her husband as tenants by the en- 
tireties, and commingled many of 
the funds from the bank account 
with marital funds in the parties’ 
joint accounts. The court held that 


there was a presumption of a gift of 
the marital home. To the extent that 
the funds in the bank account be- 
came so commingled with joint 
funds as to lose their capability of 
being specifically identified as the 
earlier separate property, no special 
equity was awarded. However, some 
of the wife’s original assets re- 
mained traceable, in that stocks 
held by her before being placed in a 
joint account were still intact, save 
only the transfer into joint names 
with the husband. Accordingly, the 
burden then shifted to the husband 
to prove that the wife intended to 
gift them to him. Unable to estab- 
lish the wife’s donative intent, the 
husband failed to carry this burden 
and the wife retained the traceable 
property, which was characterized in 
this case as a special equity. 

As Archer indicated, a dichotomy 
exists between the treatment of per- 
sonal property and the treatment of 
real property. By statute, while 
there is no presumption of a gift for 
personal property, there is, con- 
versely, a strong presumption of a 
gift for entireties property. Histori- 
cally, this was not the case. In fact, 
just a quarter of a century ago a dis- 
tinction was drawn between situa- 
tions where the contributing spouse 
furnished all of the consideration for 
the entireties property and where 
the contributing spouse furnished 
only some of the consideration. In 
1976, in Ball v. Ball, 335 So. 2d 5 
(Fla. 1976), the Florida Supreme 
Court explained the state of the law 
at that time as it pertained to prop- 
erty where one spouse furnished all 
the consideration. “In these cases, 
the property should be awarded to 
that spouse, as if the tenancy were 
created solely for survivorship pur- 
poses during coverture, in the ab- 
sence of contradictory evidence that 
a gift was intended.” In other words, 
the burden was on the nonowner 
spouse to prove that a gift was in- 
tended. 

The equitable distribution stat- 
ute, promulgated in 1989, turned 
this principle on its head. Today, 
there is a presumption of a gift for 
entireties property, even if one 
spouse provided every penny of con- 
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sideration for its purchase. The bur- 
den has been shifted to the original 
owner spouse to prove that a gift 
was not intended. The Supreme 
Court in Robertson v. Robertson, 593 
So. 2d 491 (Fla. 1991) explained: 

As we read it, §61.075(3)(a) 5 preempted 
the principle established in Ball. Under 
Ball, despite the fact that property was 
held as tenants by the entireties, when 
a spouse demonstrated that he or she 
had paid for the property from a source 
unconnected with the marriage, that 
spouse was entitled to a special equity 
in the property unless the other spouse 
could prove that a gift was intended. In 
contrast, the statute creates a presump- 
tion that entireties real estate is mari- 
tal property regardless of who paid for 
it. The party claiming a special equity 
and seeking to have the property de- 
clared a nonmarital asset now has the 
burden of overcoming this presumption 
by proving that a gift was not intended.’ 


What is the standard of proof for 
a party who is claiming that the 
entireties property is nonmarital? 
The Fourth District Court of Ap- 
peals in Heim v. Heim, 712 So. 2d 
1238 (Fla. 4th DCA 1998), explained 
that the standard of proof is the 
“greater weight of the evidence and 
not beyond a reasonable doubt.” 
However, even with this lower stan- 
dard of proof, the presumption, 
which remains one of the strongest 
in family law today, is very difficult 
to overcome.® 

In fact, this presumption is so 
strong that there appears to be only 
one case to date where the presump- 
tion was overcome. In Hill v. Hill, 
675 So. 2d 168 (Fla. 5th DCA 1996), 
the husband testified that he placed 
the home in joint names for estate 
planning purposes, never intending 
to make a gift to the wife. However, 
in this case the wife agreed that this 
was the reason for the joint owner- 
ship. Compare Hill to the facts in 
Rutland v. Rutland, 652 So. 2d 404 
(Fla. 5th DCA 1995). Rutland was 
heard in the same appellate court 
as Hill and only one year prior. Like 
the husband in Hill, the husband in 
Rutland testified that he placed the 
marital home in joint names for es- 
tate planning purposes. Not only did 
the Fifth District deny the 
husband’s claim that the home was 
nonmarital and presume that he 
had given it to the wife as a gift, but 
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the court went on to criticize the 
husband’s statements as “self serv- 
ing.” 

So, where does Landay v. Landay, 
429 So. 2d 1197 (Fla. 1983), fit into 
this picture after Robertson? The 
answer is a resounding “It doesn’t!” 
In Landay, the court promulgated an 
equation which was to be used when 
a spouse furnished some, but not all, 
of the consideration for entireties 
property.® Nineteen cases cite to 
Landay after Robertson, but none 
use the formula set forth in Landay 
correctly, if it is applied at all.'° For 
example, in Gallinar v. Gallinar, 763 
So. 2d 447 (Fla. 3d DCA 2000), the 
husband argued that the trial court 
erred when it failed to award him a 
special equity in the marital home. 
The appellate court commented that 
while it was quite evident the hus- 
band had contributed substantial 
nonmarital funds to the home, he 
still failed to rebut the presumption 
of a gift and therefore Landay was 
not necessary because there was no 
special equity. 

The Landay formula was used to 
determine a nonmarital component 
of marital real property. This must 
be distinguished from the formula 
propounded in Stefanowitz v. 
Stefanowitz, 586 So. 2d 460 (Fla. 1st 
DCA 1991), which is used to deter- 
mine a marital component of a 
nonmarital asset. 


Unequal Distribution 

F.S. §61.075 (1989) states that 
“ijn a proceeding for dissolution of 
marriage, in addition to all other 
[equitable] remedies . . . the court 
shall set apart to each spouse that 
spouse’s nonmarital assets and li- 
abilities, and in distributing the 
marital assets and liabilities be- 
tween the parties, the court must 
begin with the premise that the dis- 
tributions should be equal, unless 
there is justification for an unequal 
distribution based on all relevant 
factors ....”'' In other words, once 
the marital portion of the pie has 
been defined, the court, beginning 
with the presumption that the mari- 
tal assets will be equally divided, 
must then determine, after looking 
at all of the factors in the statute, 


whether an equal division will re- 
sult in an equitable decision. Hence, 
the term “equitable distribution,” 
not “equal distribution.” 

At some point in our recent judi- 
cial history, the marital gift pre- 
sumption for real property has be- 
come confused with’ the 
presumption of equal distribution. 
Theoretically, the solution used to 
rectify an inequitable situation 
where one party titles a separate 
asset in joint names and feels that 
an inequitable situation has been 
inadvertently created, is to identify 
jointly held property as marital and 
then request an unequal division. 
Since 1989, there are only two cases 
where a court has found the parties’ 
situation to be egregious enough to 
merit the award of an unequal divi- 
sion where one party has gifted 
nonmarital real estate to the other 
party. 

In the first case, Ibanez-Vogelsang 
v. Vogelsang, 601 So. 2d 1303 (Fla. 
3d DCA 1992), the parties were 
married for six weeks. On the par- 
ties’ wedding day, the husband 
placed a $900,000 home into joint 
names. The wife was a self-em- 
ployed, financially independent pro- 
fessional, but still received a 
$35,000 ring, $16,000 in rehabilita- 
tive alimony, and $26,000 in attor- 
neys’ fees. The home, on the other 
hand, was distributed entirely to the 
husband. 

One year after Vogelsang, in 
McMonagle v. McMonagle, 617 So. 
2d 373 (Fla. 5th DCA 1993), the 
Fifth District Court of Appeals was 
also asked to make an unequal di- 
vision. In that case, the parties, who 
were both 56 years old, were mar- 
ried for less than two years. Neither 
party contributed to the wealth of 
the other as virtually all assets were 
acquired prior to the marriage. 
While the wife did not place any- 
thing in both parties’ names, the 
husband did title his premarital 
home jointly. The trial court divided 
all of the assets right down the 
middle. The husband appealed ar- 
guing that the decree was inequi- 
table because the wife more than 
doubled her assets and conversely 
the husband’s were cut in half. The 


appellate court agreed opining that 
while there is a presumption of a 50- 
50 split, that is simply a starting 
point. 

The presumption of an equal dis- 
tribution of assets is so difficult to 
overcome that there are only two 
cases in this area.” In Vaughn v. 
Vaughn, 714 So. 2d 632 (Fla. 1st 
DCA 1998), the court determined 
that the facts of the case merited an 
unequal distribution because the 
parties were married for less than 
two years. And in the second case, 
Escudero v. Escudero, 739 So. 2d 688 
(Fla. 5th DCA 1999), the court 
deemed an unequal distribution to 
be justified because the husband’s 
dissipation and concealment of as- 
sets warranted it. 


Conclusion 

Special equity is an antiquated 
term that is like a man without a 
country in family law today. Though 
the statute continues to keep the 
term alive, it is used in a vague and 
misleading manner in recent case 
law. With personal property, the 
term should not be used; one should 
simply define what is marital prop- 
erty and what is nonmarital prop- 
erty. Furthermore, Robertson and 
Chapter 61.075 have created a 
seemingly irrebuttable presumption 
of gift in jointly titled real estate, 
regardless of who provided the con- 
sideration for the home and regard- 
less if the consideration was total 
or partial. Therefore, while the term 
“special equity” is used in many re- 
ported cases since promulgation of 
the equitable distribution statute in 
1989, the term today is really syn- 
onymous with the term “unequal 
distribution.” (A chart of cases 
where the courts have considered 
special equity claims since Ball v. 
Ball was decided in 1976 is attached 
hereto to aid the reader.) Put an- 
other way, a request for special eq- 
uity is really a request for an un- 
equal distribution of marital assets 
or a determination that the property 
in question is nonmarital. 

Family law practitioners should 
first determine whether an asset 
and the appreciation thereon is 
marital, nonmarital, or some com- 
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bination of both. Second, look at 
whether the presumptions of gift 
apply through title to real estate or 
commingling of assets. Third, deter- 
mine whether an argument for un- 
equal distribution of a marital as- 
set is appropriate. A thorough and 
thoughtful application of the crite- 
ria and definitions set forth in F‘S. 
§61.075 support this reasoning, akin 
to past efforts of practitioners and 
courts to establish special equities 
in assets. O 


‘In that case, the wife was observed 
by her husband lying on the conjugal 
bed, clothed only in her underwear and 
a sheer bathrobe, with a former male em- 
ployee who was sans coat and shoes. 
Even though the wife had substantially 
contributed her own capital and personal 
services into the husband’s chain of 
stores, the courts at that time could not 
grant alimony to an adulterous wife. So, 
instead, that court decided that that rule 
did not preclude an award to the wife in 
the form of a “special equity” in prop- 
erty and the business of the husband, in 
recognition for her material contribu- 
tions in the form of funds and industry 
during the marriage. 

? Furthermore, the Supreme Court re- 
marked in Duncan that if a court finds 
a special equity, it should find that one 
party indeed has a vested interest in the 
subject property. Additionally, if a spe- 
cial equity is found and thus awarded, 
the award is permanent and not subject 
to modification. 

3 Canakaris, 382 So. 2d at 1200. 

* Fra. Star. §61.075 (1993) reads in per- 
tinent part: 

“(1) In a proceeding for dissolution of 
marriage, in addition to all other [equi- 
table] remedies...the court shall set 
apart to each spouse that spouse’s 
nonmarital assets and liabilities, and in 
distributing the marital assets and li- 
abilities between the parties, the court 
must begin with the premise that the 
distribution should be equal, unless 
there is a justification for an unequal 
distribution based on ali relevant factors, 
including: 

“(a) The contribution to the marriage by 
each spouse, including contributions to 
the care and education of the children 
and services as homemaker. 

“(b) The economic circumstances of the 
parties. 

“(c) The duration of the marriage. 

“(d) Any interruption of personal careers 
or educational opportunities of either 
party. 

“(e) The contribution of one spouse to the 
personal career or educational opportu- 
nity of the other spouse. 

“(f) The desirability of retaining any as- 
set, including an interest in a business, 
corporation, or professional practice, in- 
tact and free from any claim or interfer- 


ence by the other party. 

“(g) The contribution of each spouse to 
the acquisition, enhancement, and pro- 
duction of income or the improvement 
of, or the incurring of liabilities to, both 
the marital assets and the nonmarital 
assets of the parties. 

“(h) The desirability of maintaining the 
marital home as a residence [for specific 
reasons].... 

“(i) The intentional dissipation, waste, 
depletion or destruction of marital as- 
sets after the filing of the petition or 
within 2 years prior to the filing of the 
petition.” 

5 Straley v. Frank, 585 So. 2d 334, 336 
(Fla. 2d D.C.A. 1991). 

6 Baird v. Baird, 696 So. 2d 844, 845 
(Fla. 2d D.C.A. 1997). 

’ The opinion continues by quoting a 
commentator: “One important difference 
between case law and the statute is the 
treatment of real estate that is held by 
the parties as tenants by the entireties. 
The statute provides that the conveyance 
of premarital real estate to entireties 
ownership changes the character of the 
premarital property and creates a pre- 
sumption that the parties intended the 
property to be subject to equitable dis- 
tribution on divorce. In contrast, Ball v. 
Ball and subsequent cases held that once 
a spouse proved that property was origi- 
nally nonmarital, a presumption arose 
that the property remained nonmarital, 
unless the other spouse could show that 
a gift was intended. Thus, the 1988 stat- 
ute has shifted the burden of proof by 
creating a presumption that property 
transferred to a tenancy by the entire- 
ties is marital, regardless of its original 
acquisition. It is up to the spouse who 
claims a special equity interest to prove 
that a gift of that interest was not in- 
tended.” Robertson v. Robertson, 593 So. 
2d 491, 494 (Fla. 1991) citing 2 Fia. Fam. 
L. (MB) §34.24 (Mar. 1990). 

8 In Collinsworth v. Collinsworth, 624 
So. 2d 287 (Fla. 1st D.C.A. 1993), the trial 
court awarded the wife a special equity 
of $28,000, which the wife claimed she 
contributed from nonmarital funds, to- 
ward the purchase of a lot the couple 
owned jointly. The appellate court re- 
versed, explaining that the wife had 
failed to carry her burden of proving that 
a gift of those funds was not intended. 
There is a plethora of cases which dem- 
onstrate this point. See also Bomwell v. 
Bomwell, 676 So. 2d 508 (Fla. 4th D.C.A. 
1996)(holding that the trial court erred 
in finding that the wife had a special eq- 
uity in the marital home where the wife 
presented no evidence to rebut the pre- 
sumption that she had intended the 
funds to be a gift); Kelly v. Kelly, 637 So. 
2d 43 (Fla. 2d D.C.A. 1994) (reversing 
award of a mortgage to the wife as a spe- 
cial equity because even though the 
home was purchased using funds that 
the wife inherited she did not present 
evidence to rebut the gift presumption); 
Rutland v. Rutland, 652 So. 2d 404 (Fla. 
5th D.C.A. 1995) (holding that the home 
the husband purchased prior to the mar- 
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riage and thereafter deeded to his wife 
as tenants by the entirety was presumed 
a gift and therefore no special equity was 
found); Geddes v. Geddes, 530 So. 2d 1011 
(Fla. 4th D.C.A. 1988). 

® The equation was that the special eq- 
uity acquired is equal to one half the 
ratio which his or her contribution bears 
to the entire consideration in addition 
to the contributing spouse’s automatic 
50% interest in the subject property. See 
Landay v. Landay, 400 So. 2d 43 (Fla. 
2d D.C.A. 1981). 

10 Those cases are: Hieke v. Hieke, 782 
So. 2d 443 (Fla. 4th D.C.A. 2001); 
Romano v. Romano, 632 So. 2d 207 (Fla. 
4th D.C.A. 1994); Straley v. Frank, 585 
So. 2d 334 (Fla. 2d D.C.A. 1991); Gallinar 
v. Gallinar, 763 So. 2d 447 (Fla. 3d D.C.A. 
2001); Hess v. Hess, 715 So. 2d 1044 (Fla. 
4th D.C.A. 1998); Adair v. Adair, 720 So. 
2d 316 (Fla. 4th D.C.A. 1998); Williams 
v. Williams, 683 So. 2d 1119 (Fla. 3d 
D.C.A. 1996); Straley v. Frank, 612 So. 
2d 610 (Fla. 2d D.C.A. 1992); Smeaton v. 
Smeaton, 678 So. 2d 501 (Fla. 1st D.C.A. 
1996); Hess .v Hess, 654 So. 2d 199 (Fla. 
4th D.C.A. 1995); Saare v. Saare, 610 So. 
2d 628 (Fla. Ist D.C.A. 1992); Heinrich 
v. Heinrich, 609 So. 2d 94 (Fla. 3d D.C.A. 
1992); Greenberg v. Greenberg, 602 So. 
2d 626 (Fla. 4th D.C.A. 1992); Napier v. 
Napier, 600 So. 2d 48 (Fla. 3d D.C.A. 
1992); Holmes v. Holmes, 578 So. 2d 323 
(Fla. 4th D.C.A. 1991); Wertkin v. 
Wertkin, 763 So. 2d 461 (Fla. 4th D.C.A. 
2000); Fellman v. Southfield Farms 
Corp., 747 So. 2d 1035 (Fla. 4th D.C.A. 
1999); Reich v. Reich, 652 So. 2d 1200 
(Fla. 4th D.C.A. 1995); and Roberge v. 
Buis, 95 F.3d 42 (Va. 4th Cir. 1996). 

1 For a complete list of the relevant fac- 
tors, see supra note 4. 

There are many cases where the 
courts opine that there was insufficient 
evidence to justify an unequal division 
based on the statutory factors. 


Victoria M. Ho is a partner in the 
law firm of Asbell, Coleman, Ho & 
Hazzard, P.A., Naples. She is a fellow of 
the American Academy of Matrimonial 
Lawyers and is board certified in mari- 
tal and family law. She practices exclu- 
sively in the area of marital and family 
law. Ms. Ho is a graduate of the Univer- 
sity of Wisconsin Law School, and re- 
ceived her undergraduate degree, magna 
cum laude from the University of Min- 
nesota. 

Rebecca Y. Zung is an associate 
with Asbell, Coleman, Ho & Hazzard, 
PA., Naples. She received her J.D., cam 
laude, from the University of Miami 
School of Law and her B.S., cum laude, 
from Millersville University of Pennsyl- 
vania. 

This column is submitted on behalf 
of the Family Law Section, Norman D. 
Levin, chair, and Peter L. Gladstone, edi- 
tor. 
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Special Equity Case Chart 


(Grouped by decisions where special equity was found and where no special was found.) 


Case 


Adair v. Adair, 
720 So. 2d 316 (Fla. 4th DCA 1998) 


Archer v. Archer, 


Special Equity Found 


Type of Special Equity/ 
Nonmarital Property Claimed 


Down payment in marital 
home from nonmarital funds 


Real property and Merrill Lynch account 


712 So. 2d 1198 (Fla. 5th DCA 1998) wife received through death of her mother 


Ball v. Ball, 
335 So. 2d 5 (Fla. 1976) 


Bashem v. Bashem, 
541 So. 2d 118 (Fla. 3d DCA 1989) 


Canakaris v. Canakaris, 
382 So. 2d 1197 (Fla. 1980) 


Gardner v. Gardner, 
452 So. 2d 981 (Fla. 5th DCA 1984) 


Griffiths v. Griffiths, 
563 So. 2d 773 (Fla. 3d DCA 1990) 


Heath v. Heath 


Wife commingled the bank account 
with marital funds 


Funds put into marital home 


Funds intermingled in joint bank accounts and 
utilized for living and other expenses 
during the marriage 


District Court of Appeals awarded lump sum ali- 


mony to wife in form of special equity in mari- 
tal home 


Nonmarital funds used toward purchase of mari- 
tal home 


Lot that husband brought to marriage and funds 
he used to pay off its mortgage were nonmarital 


Property and business of husband in recogni- 


103 Fla. 1071. 138 So. 796 (Fla. 1932) tion of material contributions during the mar- 
ri 


Heinrich v. Heinrich, 
609 So. 2d 94 (Fla. 3d DCA 1992) 


Hill v. Hill 
675 So. 2d 168 (Fla. 5th DCA 1996) 


Knecht v. Knecht, 
629 So. 2d 883(Fla. 3d DCA 1993) 


Landay v. Landay, 
400 So. 2d 43 (Fla. 2d DCA 1981) 


Livingston v. Livingston, 


633 So. 2d 1162 (Fla. 1st DCA 1994) 


Massis v. Massis, 
551 So. 2d 587 (Fla. 1st DCA 1989) 


age 


Money placed in trust fund that was created 
during the marriage 


Husband put home in both names for estate 
planning purposes; no gift intended 


1) Marital property: Down payment on marital 
home. 

2) Vacation property: Down payment from 
nonmarital funds 


Spouse furnished some but not all of consider- 
ation for entireties property 


Premarital contributions to a retirement plan 


Contributions toward other spouse’s home in 
form of renovations and mortgage payments 
which improved its value 


Court Action 


Special equity granted; used Landay for- 
mula 


Presumption of gift as to real property, 
but no presumption of gift as to personal 
property 


Special equity created by an unrebutted 
showing that all of the consideration for 
property was supplied by one’s party’s 
clearly nonmarital funds 


Special equity for the traceable funds 
only 


Special equity should not be used this 
way but rather only should be used when 
analyzing a vested property interest 


No evidence that gift was intended; spe- 
cial equity for the specific dollar contri- 
bution of nonmarital funds 


Landay formula applied to calculate ex- 
act amount of special equity 


Special equity granted to avoid harsh- 
ness of rule against allowing alimony to 
an adulterous wife 


Special equity as to premarital funds 
that could be traced. No special equity 
for marital funds earned during course 
of marriage 


Special equity found; presumption of gift 
overcome 


1) Special equity credit in specific 
amount 

2) No special equity because no evidence 
to rebut presumption of gift 


Special equity acquired equal to the 
ratio which his or her contribution 
bears to the entire consideration in ad- 
dition to the contributing spouse’s 50% 
interest in the remainder of the prop- 
erty 


Special equity entitlement 


Special equity in the increase in value of 
the home 
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Pleas v. Pleas, 
652 So. 2d 435 (Fla. lst DCA 1995) 


Rabben v. Rabben, 
468 So. 2d 500 (Fla. 5th DCA 1985) 


Roberts v. Roberts, 
520 So. 2d 598 (Fla. lst DCA 1987) 


Robertson v. Robertson, 
593 So. 2d 491 (Fla. 1991) 


Rosenfeld v. Rosenfeld, 
597 So. 2d 835 (Fla. 3d DCA 1992) 


Shapiro v. Shapiro, 
484 So. 2d 49 (Fla. lst DCA 1986) 


Smith v. Smith, 
532 So. 2d 1297 (Fla. 4th DCA 1988) 


Spano v. Spano, 

698 So. 2d 324 (Fla. 4th DCA 1997) 
Stefanowitz v. Stefanowitz, 

586 So. 2d 460 (Fla. lst DCA 1991) 
Straley v. Frank, 


585 So. 2d 334 (Fla. 2d DCA 1991) 


Wertkin v. Wertkin, 
763 So. 2d 461 (Fla. 4th DCA 2000) 


Income used by both parties toward husband’s 
premarital home 


Premarital funds used to purchase home which 
was transferred into both names when one had 
cancer 


Down payment on marital home 


Funds in marital home 


Funds used toward marital home and marital 
funds used toward limited partnership 


Funds contributed toward marital home for 
down payment and for improvements 


Funds toward purchase of marital home 


Contested Marital Settlement Agreement which 
gave husband special equity in marital home 


Home purchased prior to marriage and lived in 
through duration of 18-year marriage 


Funds used toward entireties real estate and to- 
ward husband’s businesses 


Funds contributed by each spouse toward mari- 
tal home for down payment and for repairs 


Special equity granted for enhancement 
in value and appreciation of nonmarital 
asset 


Special equity found because all of con- 
sideration used to purchase home so un- 
der Ball, no gift presumed. 


Special equity found. Used Landay for- 
mula to determine amount. Must use pur- 
chase price not sales price. 


Statute pre-empts Ball and Straley. Pre- 
sumption that entireties real estate is 
marital regardless of who paysfor it. 
Party claiming special equity also bears 
burden of proving gift not intended 


Home: Special equity in down payment; 
enhancement due to efforts marital. 
Partnership: Enhancement marital after 
special equity calculation 


Special equity calculated using Landay 
formula 


Special equity granted 


Agreement stands because through the 
agreement the parties manifested their 
desire to make their own division of the 
marital assets 


Special equity for down payment plus 
passive appreciation 


Must demonstrate property derived from 
nonmarital source and gift not intended. 
Passive appreciation on nonmarital as- 
set clearly nonmarital 


Remanded for special equity finding for 
each spouse’s contribution 


Amato v. Amato, 


596 So. 2d 1243 (Fla. 4th DCA 1992) 


Baird v. Baird, 
696 So. 2d 844 (Fla. 2d DCA 1997) 


Ballew v. Ballew, 


683 So. 2d 1171 (Fla. 4th DCA 1996) 


Blase v. Blase, 
704 So. 2d 741 (Fla. 4th DCA 1998) 


Bomwell v. Bomwell, 
676 So. 2d 508 (Fla. 4th DCA 1996) 


No Special Equity Found 


Life insurance proceeds placed in joint check- 
ing account 


Funds put into marital home 


Marital home purchased with joint funds but 
placed in husband’s name 


Passive accumulation on 401K that husband ac- 
quired prior to marriage 


Funds put into marital home 
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No special equity because no proof that 
gift not intended 


No special equity because no evidence 
offered to support that contention 


Marital; no special equity 


Not a special equity but rather just a 
nonmarital asset 


No special equity absent evidence pre- 
sented to rebut presumption of gift 
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Collinsworth v. Collinsworth 
624 So. 2d 287 (Fla. lst DCA 1993) 


Cornette v. Cornette, 
704 So. 2d 667 (Fla. 2d DCA 1997) 


Duncan v. Duncan, 
379 So. 2d 949 (Fla. 1980) 


Dyson v. Dyson, 
597 So. 2d 320 (Fla. ist DCA 1992) 


Esposito v. Esposito, 
651 So. 2d 1248 (Fla. 2d DCA 1995) 


Farrior v. Farrior, 
736 So. 2d 1177 (Fla. 1999) 


Gallinar v. Gallinar 
763 So. 2d 447 (Fla. 3d DCA 2000) 


Geddes v. Geddes, 
530 So. 2d 1011 (Fla. 4th DCA 1988) 


Genunzio v. Genunzio, 
598 So. 2d 129 (Fla. 2d DCA 1992) 


Glover v. Glover, 
601 So. 2d 231 (Fla. lst DCA 1992) 


Heim v. Heim, 


712 So. 2d 1238 (Fla. 4th DCA 1998) 


Howes v. Howes, 
613 So. 2d 551 (Fla. 4th DCA 1993) 


Kelly v. Kelly, 
637 So. 2d 43 (Fla. 2d DCA 1994) 


Ingram v. Ingram, 
379 So. 2d 955 (Fla. 1980) 


Knecht v. Knecht, 
629 So. 2d 883 (Fla. 3d DCA 1993) 


Mazzorana v. Mazzorana, 
703 So. 2d 1187 (Fla. 3d DCA 1997) 


McMonagle v. McMonagle 
617 So. 2d 373 (Fla. 5th DCA 1993) 


Milligan v. Milligan, 
656 So. 2d 167 (Fla. 2d DCA 1995) 


Nonmarital funds used to purchase marital 
home 


Enhancement of value in solely owned premari- 
tal property 


Marital home acquired with funds earned by 
husband and wife during course of marriage 


Mortgage payments made on marital home 


Massage business started by one spouse during 
marriage with marital funds 


Stocks which were pledged as security for loans 
for the married couple 


Husband contributed nonmarital funds to home 


Home purchased with inherited funds 


Funds used to purchase marital home 


Funds used to purchase marital home 


Funds used from sale of premarital property to 
purchase nonmarital property 


Funds used to purchase marital home were from 
an account that was originally in husband’s 
name 


Inherited funds used to purchase marital home 


Mortgage payments and labor invested in home 
owned by other spouse 


1) Marital property: Down payment on marital 
home 

2) Vacation property: Down payment from 
nonmarital funds 


In condo that husband purchased for his par- 
ents using marital funds 


Premarital assets placed in joint names 


Promissory note that husband held from sale of 
business 


No special equity absent proof that gift 
was not intended 


No special equity because petition did 
not allege special equity 


No special equity 


Mortgage payments are not over and 
above but rather contribution toward 
marital expenses 


May have special equity but first busi- 
ness must be classified as a nonmarital 
or marital asset 


No special equity, just nonmarital. Use 
of stocks in this way does not convert 
them into a marital asset 


No special equity found; husband did not 
overcome presumption of gift 


No special equity; gift presumed; wife 
contributed a lot of labor; house passively 
appreciated. 


Antenuptial agreement effectively 
waived any rights to special equity 


No special equity without a specific find- 
ing as to marital and nonmarital assets 


Burden of proof is greater weight of the 
evidence, not beyond a reasonable doubt; 
no special equity 


No special equity because funds placed 
in account were contributed to by both 
parties 


No special equity because no evidence 
presented to rebut gift presumption 


No special equity 


1) Special equity credit in specific amount 
2) No special equity because no evidence 
to rebut presumption of gift 


No special equity 


Found to be a gift; no special equity 


No special equity as the mortgages on the 
business were satisfied with nonmarital 
funds 
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Nash v. Nash, 
624 So. 2d 370 (Fla. 3d DCA 1993) 


O'Dell v. O'Dell, 
583 So. 2d 1087(Fla. 5th DCA 1991) 


Parker v. Parker, 
610 So. 2d 719 (Fla. lst DCA 1992) 


Pinder v. Pinder, 
750 So. 2d 651 (Fla. 2d DCA 1999) 


Ramer v. Ramer, 
382 So. 2d 375 (Fla. 2d DCA 1980) 


Ray v. Ray, 
624 So. 2d 1146 (Fla. lst DCA 1993) 


Rutland v. Rutland, 
652 So. 2d 404 (Fla. 5th DCA 1995) 


Saare v. Saare, 
610 So. 2d 628 (Fla. lst DCA 1992) 


Sasnett v. Sasnett, 
679 So. 2d 1265 (Fla. 2d DCA 1996) 


Seiffert v. Seiffert, 
702 So. 2d 273 (Fla. lst DCA 1997) 


Smith v. Smith, 
571 So. 2d 1384 (Fla. Ist DCA 1990) 


Straley v. Frank, 

585 So. 2d 334 (Fla. 2d DCA 1991) 
Taber v. Taber, 

626 So. 2d 1089 (Fla. lst DCA 1993) 
Wolfson v. Cary, 


488 So. 2d 864 (Fla. 3d DCA 1986) 


Young v. Young, 
606 So. 2d 1267(Fla. lst DCA 1992) 


Young v. Yeung, 
698 So. 2d #14 (Fla. 3d DCA 1997) 


Funds in entireties properties 


In premarital home owned by husband 


In premarital home owned by husband 


Preschool business that wife owned prior to mar- 
riage but husband’s efforts enhanced 


Domestic contributions in form of raising the 
children 


Inherited funds used for additions and improve- 
ments in marital home 


1) Corporation, half of which was premarital and 
the other half bought during marriage with 
marital funds 

2) Premarital home transferred to entireties 


Marital home titled solely in husband’s name 


Marital home built on nonmarital property 


Insurance proceeds which had been commingled 
with marital assets 


Premarital home 


Funds used toward entireties real estate and 
toward husband’s businesses 


Payments made during marriage 


Funds invested in insurance company formed 
by husband and wife during the marriage 


Marital home willed to couple by husband’s 
mother 


Nearly $2 million given to husband by his fa- 
ther for services performed prior to marriage 
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No decision can be made without first 
finding whether properties are marital 
or nonmarital 


No special equity claimed or shown 


No special equity because no evidence 
presented to prove that gift was not in- 
tended. 


No special equity but husband entitled 
to his share of the enhancement in value 
that took place as a result of his efforts 


No special equity for domestic contribu- 
tions 


No special equity because no evidence 
presented that gift was not intended 


1) Corp: Wife entitled to percentage; but 
not classified special equity 

2) Home: presumed gift—no special eq- 
uity 


Remanded for classification of marital 
and nonmarital asset. Only then can spe- 
cial equity be determined 


Remanded for specific findings about par- 
ties’ assets so that proper division of 
marital property could be done 


No special equity. Nonmarital traceable 
proceeds stay nonmarital 


No special equity; just a nonmarital as- 
set 


Must demonstrate property derived from 
nonmarital source and gift not intended. 
Passive appreciation on nonmarital as- 
set clearly nonmarital 


Any expenditures made during marriage 
presumed to be in furtherance of the 
marriage 


No special equity because each spouse’s 
contribution was relatively equal 


Husband had burden to prove it was 
nonmarital; no special equity 


Insufficient evidence for classifying that 
as nonmarital 
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“Let’s Play Hooky” 


Magnolia Cun 


BED & BREAKFAST 


A grand, historic estate circa 1926, 
in beautiful downtown Mount Dora 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http;//Magnoliainn.net 
E-mail: Info@Magnolialnn.net 


Magnolia Onn 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMagnolia S/n with 


someone you want to like you a lot!” 


GODDARD 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http://www.goddardmansion.com 


AT RULY 
LFGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 
Today, the legend continues. 
510 rooms * 50,000 sq. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 
Sports Complex 


The Grow Perk nn Resort” 


A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


ONE PHONE CALL WILL Do It! 
508-693-7200 


+ FREE SERVICE 

- Booking Martha’s Vineyard and Nantucket'’s Inns, Hotels, 
Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 

- Founded in 1977 we are the Islands’ longest established 
reservation service with a history of successfully 
accommodating our Islands’ visitors 

- Serving Individuals, Corporations, Wedding Groups & 
Reunions 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha’s Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha's Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 
www.mvreservations.com 


herdeen | 
‘Bed & Breakfast 


Charm and luxury are not 
compromised for the modest price 
our guests "Love" to enjoy. 


64 Linden Avenue 
Asheville, NC 28801 
1-888-254-9336 
fax: 828-281-4005 
e mail - aberdeeninn@aol.com 


http://www. lookingup.com/aberdeen/ 


The Willows of Newport 
~ Romantic ~ 
Inn & Garden 


Authentic American Bed ex Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 


The American B & B Association 
Award of Excellence 


THE FLORIDA BAR JOURNAL/NOVEMBER 2001 87 


| 
“a 
= 
PF 
2 
a 
" j R 
(( 
\\\ 


Its easy. 
Book your entire vacation— 
air, lodging, lifts and more 
with one call. 


www.jhsnow.com 


888-838-6699 


email: info@jhsnow.com 


KSON 
OLE 


CENTRAL RESERVATIONS 


Dp LAKE TAHOE 


Condos, vacation homes, lakeview & 


lakefront estates from $99 to $2,500 
nightly 


888-266-3612 


bratresort.com 


EXPERIENCE THE 
$47 - MILLION 
TRANSFORMATION 


Massive rock fireplaces and timber 
beams... From lobby to rooms, 
we're turning back time to the 
elegance of 1920's Lake Tahoe. 
Not to mention adding a 100-seat 


theater, full-service spa... All at the 


same 26-acre lakefront resort, still 
known for 50,000 sq. ft. of 


indoor/outdoor meeting space. 


LAKE TAHOE ¢ INCLINE VILLAGE, NV 


* Larger 3 & 4 bedroom units 
* Hot tub, sauna and large rec room 


800-458-2463 


forestpines.com 
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INN AT LOST CREEK 


MOUNTAIN-VILLAGE TELLURIDE « COLORADO 


Find Yourself Lost 
in Luxury 


* Ski-In, Ski-Out, Next to Lifts 

* 32 Individually Designed Suites 

* Fireplaces, Jetted Tubs, Steam Showers & More. 
* Acclaimed 9545 Restaurant 

* Ski Valet, Concierge and Bell Service 


INQUIRE ABOUT OUR SKI PACKAGES 


888-601-5678 


www.innatlostcreek.com 


“YOU BE 


THE JUDGE. 
os 


Enjoy the greatest concentration of 
ski resorts in North America. Call 
800-FOR-RENO or 800-GO-TAHOE 
and arrange your ski package today. 


RENO RENO-LA 


TAHOE 


S K | BET YOU DIDN’T KNOW: 


renolaketahoe.com 


Let 140,000 eyes 
see the world 
through your 

advertisement in the 


To Advertise Contact 
Julie Tanner 
(850) 561-5687 
or e-mail: 
jtanner@flabar.org 


e 
: 
: 
AKt TAHOE 
888.899.7868 * www.hyatitchoemeetings.com 
Ss SKI TELLURIDE COLORADO 
ENCORE RESORTS Section § 
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ATTORNEY SERVICES 


A-A-A Attorney Referra is your 
phone ringing like it used 
referred over 17,000 callers {0 our attorneys. AND 
All legal categories! We h 
Call now - 24 hours. Are y 
referrals? And your friends 
the “Best kept secret in Flor§ 
Especially Personal Injury! 
1-888-669-4345 


AMFS staff 
physicians = 
collaborate to 
personally review 
your medical records, 
formulate opinions, and 
match experts to your cases 
from our carefully pre-screened 
panel of board-certified 
specialists in your region. 


@ Accident, Defect, 
Fire, Fraud ¢ Automotive E 
Consultant, West Palm 
E-mail: AFSASSOCIATES @A0L.COM. 


p, Bad Faith, 
ce Storage & 


AMFS bridges medicine and 
law...more than 4,000 AMFS CLIENT 
specialists in more than Michael E. Cardoza 


SAN FRANCISCO 
20,000 cases since 1990. TRIAL ATTORNEY 


AVIATION CONSULTING AMFS 


American Medical Forensic Specialists, Inc. 


Do you represent an 000,000 Pilot? Pilot 


and airline employee litigat 


A physician managed company 


1-800-275-8903 


support from earnings and models to 
general consulting. Get the = Visit Dearly 
AIR, Inc. at WWW.AIR-EX S.COM OR CALL 
800-JET-JOBS x 104 


Failure Analysis 


of failed compo- 
elding, materials 


@ Engineering assessm 
nents, accidents, metallurgy 
processing, and patent Detailed 
information available at (850) 9@6=1447 or 


Forensic Document Examiner 
Expert: Don Quinn, 6860 ch Boulevard, 
Jacksonville, FL 32216, (904) 
years experience in Federaljaing state Grime 
Laboratories. Qualified in State 
courts. Retired FDLE 


detail the intimate clinical issues and standards 


liability is poor. 


it Examiner, 
Road 434,Suite 
FL. 32714. (800) 
Postal Inspection 
Experience. 
Director.) Court 


@ Certified Forensic Dog 
Thomas Vastrick, 380 S. Sta 
1004-132, Altamonte Sprin 
544-0004. Formerly with 
Service Crime Lab. Over 
ABFDE Certified (former B 
qualified throughout south 


5,000+ FIRMS SINCE 1986. 


Check out The Florida Bar website! 
= HCAI: Health Care Auditors, Inc. 
/\ 13577 Feather Sound Drive 
E 4 Bldg. II, Suite 190 

Clearwater, Florida 33762-5552 
About the Bar¥ CLE ¥ Leg a Links ¥ Contact 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 


APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 
FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 


before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


DA BAR JOURNAL/NOVEMBI 


TRADEMARK 


& COPYRIGHT SEARCHES 


COMBINED SEARCH - $315 

(US., State, Expanded Common Law and Intemet) 
TRADEMARK OFFICE - $135 

STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 

PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 


200 North Glebe Rd., Suite 321 

Arlington, VA 22203 

Phone: (703) 524-8200 
FAX: (703) 525-8451 

Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


of care (lab slip by lab slip if necessary) 


Toll Free 1-877-390-HCAI 


Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 
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expertsp “Since 1986. We have Florida 

cians Whe have agreed to review your mc 
lice case, and ifit has merit, testify for you. 
Plaintiffig Defense. ~B00-264- v 


Sti 


= Lou Guasto Police & Security Expert 
Witness. Retired Police Chief with twenty-six 
year§ Law Enforcement experience. 
Academy graduate. University Crimi 
§nstructor. (954) 434-0413 


Estate Law 


= James L. Mack, Board Certified Rea! 
Estate Lawyer with 50 years practice exclusively 
in Florida real estate law, AV rated, available to 
acl as Gonsultant or expert witness in ree 
property, 20785 East Country Club Drive. 

Miami 33 3180, (305) 466-5519, fax ( 
1533 email: jmackiaw@aol.com. 


Premises Liability & Security 


Premises Liability & Security; 
Practices Procedures, Wrongtul William 
T. Gaut (941) 593-8033. Naples, Florida. Visit 
websitel Wwigaut.com. 


LEGAL RESEARCH 
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“>> 1981 | of Protecting Manatees 
_ 


Ervices 


SkipSource.com 
ree Skiptracing Resources 


The Lawyer’s Source for fast, reliable 
public records data and so much more... 


Get Your Information. Log on Today. 
SkipSource.c com 


FREE CONSULTATION REGARDING MERIT 


JANUS MEDICAL Experts LLC 


‘PERT MEDICAL TES TIMONY IN MALPRACTI 
DISABILITY AND PERSONAL INJURY 


* OVERNIGHT EXPERT AFFIDAVITS ¢ FREE DETAILED CONSULTATION 
RE: STANDARDS OF CARE 
e FREE PREVIEW FOR MERIT 


CAUSATION AND LIABILITY ¢ BOARD CERTIFIED EXPERTS 


POST OFFICE BOX 13679, TAMPA, FL 33681-3679 « TEL (813) 258-091 1 


If it's a question of 


Safety... 


The answer must be 


Professional 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 


Professional Safety Incorporated 


No Merit - No Charge 


Witness, Ltd. 


medical expert testimony in medical malpractice, personal injury - disability claims 


Med Witness provides quality medical — 
experts in any field of health care | 
847-673-4422 


MedWitness.com 


EXPERT WITNESS CONTINUED 
si- 
us at 
Police & Security 
| 
3 
3 
LegalScope Research provides you with 
effective, concise, and commanding 
research and writing. Outsaurce those memos : 
and bri@fs. Call (727) 410-7285 or visit 
@galSeopeResearch com. 
1.800.562.7233 Located in the Palm Beach Area 
Adopt-A-Manatee®) and your contribution i 
will go toward efforts to protect 
Save the Manatee Club 
500 N. Maitland Ave. + Maitland, FL 32751 
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1031 EXCHANGE 


Qualified 1031 Exchange intermediary 
Services. Regular, delayed, réverse and bulld-to- 
suit. 20 years experience. Wil WOrk With you and 
your clients. Competitive pricing: Call Jet Riddell 
(941) 366-1300 or FAX (941) 955-9380 Tor 
information. www.saramar@ 


STOCKBROKER FRAUD 
MISMANAGEMENT 


= Call us to talk over remedies available to 
your clients who have secunfieS account losses. 
Referral or co-counsel; expert affiliations. 
David McGee and Peter J. Mougey, Beags & 
Lane, Pensacola, (850) 43292457. 


STRUCTURED SETTLEME 
LOTTERIES 


@ Top Dollar paid for in ce settiements 
and lottery winnings. Do you Rave Figh Net 
Worth Elder Clients? We purehase farge ie 
insurance policies from seniOrs. Heariand 
Capital Funding Inc., (800) $97-9825. 


i) DENTAL MALPRACTICE 
| i° Plaintiff or Defense 

m° Case Merit, Causation, Liability 
Trial Preparation and Strategy 


* Expert Testimony 


INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 


1-877-OPN-WIDE 
(toll free) 676-9433 
Mark C. McCauley, D.M.D. 


For more information on 
how you can advertise in 


the Lawyer Services Pages 


Contact: 
Julie Tanner 
(850) 561-5687 
jtanner@flabar.org 


Inter-City Testing 
Corporation 


Technical Evaluations and 

Expert Testimony 

Inquiries Welcome 
Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, 
Recreation, Aquatics; Toxic Exposure; Transpor- 
tation, Tires; Highway Safety; Warning/Instructions 


(561) 745-7940 * FAX (561) 745-7939 


American Heart 
Associations 
Fighting Heart Disease and Stroke 


JOIN THE FIRM. 


EXERCISE. 


Creating solutions, changing | 
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work in a small law firm. 


lexisONE provides you easy access to the 
information, resources and tools you need: 
Client Development 

Practice Management 

Professional Development 

Free Case Law 

Free Forms 

Lifestyle and News 


LexisNexis eMarketplace 


EGEEGEEECEE 


lexis.com® research service 


Explore lexis 


LexisNexis and the Knowledge Burst logo are trademarks, /exis.com is a registered trademark, and lexisONE is a se’ 


rvice mark of Reed Elsevier Properties Inc 
used under license. It’s How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc. Other products or services are trademarks or registered AL3923 


trademarks of their respective companies. © 2001 LexisNexis, a division of Reed Elsevier Inc. All rights reserved 
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Most Cited Cases 


www.westiaw.com/mostcited 
Research Assistance: 1-800-REF-ATTY (1-800-733-2889) 
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